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! JOINT APPENDIX 
174 [Filed May 8, 1957] 
In The Municipal Court for the District of. Columbia 





Criminal Division 578-'57 
COMPLAINT G.J. 606-57 


Affidavit No. 289393 
Whereas Reva Jane Burgit hath upon oath before me Paul Mothershead, a 
Deputy Clerk of the Municipal Court for the District of Columbia, made complaint 
and declared that on the 23rd day of April, A.D. 1957, at the District aforesaid, 
one Artin Smith Washington did then and there feloniously break and enter 
premises 713 F St., N.W., of William J. Jones in the night time, and feloniously 
steal and carry away, with the felonious intent to commit a crime and did then 
and there unlawfully make an assault upon one Reva Jane Burgit, against the 
form of the statute in such case made and provided, and against the peace and 
government of the United States of America. | 

Witness, The Honorable LEONARD P. WALSH, Chief it Judge of The Munici- 

pal Court for the District of Columbia, and the seal of said Court this 23rd day 
of April, A.D., 1957. . 


| 
WALTER F. BRAMHALL 
Clerk, The Municipal Court, D. C. 
By /s/ Paul Mothershead, 
Deputy Clerk 


175[ Filed May 8, 1957] 
No. US 2554-'57; UNITED STATES vs. ARTIS, Artin Smith Washington 
COMPLAINT i 

Housebreaking; Cepl. Atty Tyler | 
WITNESSES: William J. Jones, 713 F St., N.W., Reva Jane Burgit, 7721 Lands- 
dale St., District Heights, Maryland; Pvt. M. Shreve #4 = COMMITTED 
May 7, 1957: Hearing held; Held to await the action of the Grand Jury; Com- 
mitted to Jail in default of recognizance in the sum of $5,000 to appear in the 
United States District Court for the District of Columbia. : 


2 
176 [Filed June 24, 1957] y 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ‘ 
Holding a Criminal Term “ 
The United States of America : Criminal No. 578-"57 “ 
Vv. : § Grand Jury No. 606-57 
Artis S. Washington : Housebreaking 
| : Assault 
: (22 D.C.C. 1801, 504) * 


_ The Grand Jury charges: 

On or about April 23, 1957, within the District of Columbia, Artis S. 
Washington entered the dwelling of William J. Jones with intent to steal prop- 
erty of another. 

SECOND COUNT: 
On or about April 23, 1957, within the District of Columbia, Artis S. a 
Washington did unlawfully make an assault upon Reva J. Burgit. 
/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: * 
/s/ Roy F. Castle 
Foreman. 


177 [ Filed June 28, 1957] 
PLEA OF DEFENDANT 
On this 28th day of June, 1957, the defendant Artis S. Washington, ap- 

pearing in proper person and without counsel present, being arraigned in open “ 
Court upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

The deft. is remanded to the D. C. Jail. 

3 By direction of 

ALEXANDER HOLTZOFF 


Presiding Judge 
Criminal Court # Six 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Paul Roses 


By Victor Caputy Deputy Clerk 
Assistant United States Attorney 


B. Watson, Official Reporter 





178 [Filed September 3, 1957] 
MOTION 


MOTION TO SUPPRESS AND i QUASH ILLEGAL ARREST AND 
EVIDENCE AND .QUASH THE INDICTMENT | 


To the Honorable Court: : 

Now comes Artis Washington in proper person of the above action to wit: 

Is an American citizen of lawful age as hereby submitted to the Honorable 
Court the following reasons and grounds for relief in the aforesaid action. 

And the points to be argued or further the motion to be amended by able 
and effective and able counsel to be appointed by the Court: 

As movant has now exhausted all his funds in above matter and is unable 
to hire a counsel and further unable to pay any courts costs or fees, or is he 


able to furnish security for same; And further prays the Court grant him leave 


to proceed in the above criminal action in a forma pauperis without prepayment 

of cost of fees in his criminal action to obtain; Legal records of transcript 

and witnesses for the defense, under the Sixth Amend. U. r Const., Ami in Title 

28, U. S. Code Sec. 2255. i 
Points to be argued by counsel and defendant in assisting counsel for his 

defense: (1) [legal entry by force d police defendant private dwelling without 

proper information; warrant or search warrant, and without probable cause to 





suspect defendant of a felony or mistameana (sic) or any violation of the laws 

of the land. Violations: Fourth Amendment U. S. Const., see Ate Supreme 
Court also in Stephen J. Herman vs. United States, S.Ct., decided Jan. 10, 1956. 
Also, Contee vs. United States, 215 f. 2d 28 227 App. D. C. (1954). 

(2) Dlegal arraignment as to proper time to be arraigned illegal arraignment 
and denied the due process of law; And denied the assistance of Counsel at once. 





! 4 
In violation of 5th and 6th Amendments of the U. S. Const., See also late Supreme 


Court in Mallory vs. United States., decided June, 1957. That hired and appointed 
counsels in the denied able and effective counsel. Matter were ineffective and 
uninterested in defendants wellfare. (sic) And: Illegal restraint. See 4th Amend. . 
U. S. Const. and late Supreme Court; See Thomas vs. District of Columbia, “ 
67 App. 179, 183, 90 2nd 424. Also Lee v. United States, 127615 D. C. App. Ct. 
Ct. March 15, 1956; Also Stephen J. Herman, S. Ct. Jan. 10, 1956. 35-36 U. S. 
vs DiRe U.S. 581, 595 (1948); Illegal arrest is not made legal by what it turns 
UP. (sic). In law, it is good or bad when it starts. And does not change its 
character from its success. 
179 Racliation from the principle requires the deterrence of wrongful police 

action even where there has been a subsequent admission of confession by the 
arrestee. The Petitioner wishes to be present at the verbal hearing of this 
motion. 

/s/ Artis Washington, Movant 
Sworn to and subscribed before me this 28th day of August, 1957. 

/3/ 3. E. Ottes, Notary Public 


180 [ Filed September 13, 1957] , 
On this 13th day of September, 1957, came the attorney of the United States; 
the defendant in proper person and by his attorney Cornelius McCool, Esquire; 
whereupon the defendant's motion to suppress and quash illegal evidence and 
quash the indictment coming on to be heard, after afgument by counsel, is by 
the Court denied. 
The defendant is remanded to the District of Columbia Jail. 


Present: By direction of ) 
United States Attorney JAMES R. KIRKLAND 

By Victor Caputy Presiding Judge 

Assistant United States Attorney Criminal Court # ONE 

B. O. Watson, HARRY M. HULL, Clerk 


Official Reporter 


By /s/ Hugh E. Kline, Deputy Clerk 





181 [Filed September 21, 1957] | 
MOTION TO SUBPOENA WITNESSES: Reason for such a motion is as 
follows: I, Artis Washington, have been charged witha crime that was com- 
mitted on the 23rd day of April 1957, here in the District of Columbia. On 
this date I was not within one hundred and fifty feet of the scene, which was 
to have been committed. | 
I wish to subpoena: Mr. James Ford, 1780 Miss. Ave., S.E., Apt. 202; 
Mr. and Mrs. Raymond and Louise, 901 9th St., S.W.; Mrs. Odessa Willis, 937 
F St., S.W., Mrs. Mildred Coleman, 937 F St., S.W.; and Mrs. Edna Smith, 
Secretary of Commissioner. These people can verify my statement as to 
my whereabouts on the day the indictment alleges the crime was committed. 
I wish the Court will give me some consideration in this matter. 
Very truly yours, 
/s/ Artis Washington (accused) 
Sworn to before me on this 23d day of Sept. 1957. : 


/s/ J. E. Ottes, Notary Public 


183 [Filed October 18, 1957 ] 

On this 18th day of October, 1957, came again the parties aforesaid, in 
manner as aforesaid, and the same jury as aforesaid in this cause, the hearing 
of which was respited October 16, 1957; the alternate juror is discharged from 
further consideration of this case and the jury retires to consider their ver- 
dict; whereupon the said jury upon their oath say that the defendant is guilty as 
indicted; thereupon the jury is polled and each and every member is asked if 
that is his or her verdict and each and every member thereof says that the 
defendant is guilty of housebreaking and assault as charged in the indictme nt. 

The case is referred to the Probation Officer of the Court and the de- 
fendant is remanded to the District of Columbia Jail. 

By direction of 
H, A. SCHWEINHAUT 


Presiding Judge 
Criminal Court #5 





Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Wm. R. Harga, 
By Victor Caputy Deputy Clerk 


Assistant United States Attorney 
Wi liette Carr, Official Reporter 


184 [Filed November 8, 1957] 


JUDGMENT AND COMMITMENT 

On this 8th day of November, 1957, came the attorney for the Government 
and the defendant appeared in person and by counsel, Jesse Dedmon, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of HOUSEBRE AKING AND AS- 
SAULT (22 D.C.C. 1801, 504), as charged, and the Court having asked the defen- 
dant whether he has anything to say why judgment should not be pronounced, and 
no sufficient cause tothe contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment for 
a period of 

Three (3) years to Eleven (11) years. 

TT IS ORDERED that the Clerk deliver a certified copy of this judgment and 
commitment to the United States Marshal or other qualified officer and that the 
copy serve as the commitment of the defendant. 


/s/ H. A. Schweinhaut 
United States District Judge. 


185 [Filed November 8, 1957 ] 


) MOTION 

Motion for "Notice to Appeal.’ Defective conviction and for leave to se- 
cure all former tril transcript and appointment of counsel for the defense and 
for leave to prosecute the appeal of the defective conviction through a "Forma 
Pauperis." 





For The Honorable Court: : 

Comes now, Artis Smith, Washington, movant, defendant and proper per- 
son in the above action and in good faith respectfully moves the Court for leave 
to prosecute his appeal for the following reasons, and upon oath is hereby sub- 
mitted to the Honorable Court under Title 28, Section 2255, Federal Rules of 
Criminal Procedure, 37a and civil procedure, see Williams vs. United States, 

88 U.S. App. D. C. 212, 188 F. 2d 41 (1950), Boykin vs. Huff, 73 App. D. C. 378, 
121 F. 2d 865 (1941); See rule 339 RO. of D.C. App. Court; see rule 39(c) Fed- 
eral Rules of Criminal Procedure, see rule 73(a) Federal Rules of Criminal Pro- 
cedure made applicable to criminal cases by rules 9 and (33)G of the General 
rules of the U. S. Court of Appeals for the District of Columbia, see Carter vs. 
U.S., 168 F. 2d 310, 311. 10th Circuit, U. S. Ct. App., (1948) Applying to the 
Supreme Court's observations to rule 49(c) Federal Rules of Criminal Procedure. 
I. Grounds for appeals and the errors by the trial court of which before and 

at the trial were plain and unexcusable, error by the trial Judge and the Govern- 
ment prosecution in charging the laymen jury men at the trial, the transcript 

of the record of the indictment, arraignme nts and hearings will support and show 
upon review to the U. S. District Court for the District of Columbia Court of 
Appeals that the convictions were defective and erroneous and without due process 
of law in violation of the 4th, 6th, 8th and 9th Amendments of the U. S. Constitu- 
tion, see Blumberg vs. United States, 222F2d 496, 501, 5th Circuit, U. S. Ct. 
App. (1955), see also Starr vs. U. S. Supreme Court, Supra at 626. The Cos ti- 
tutional guarantee of trial by jury limits the judge's role, "He can not be 
argumentative in his comments, he can not be an advocate; he can not urge his 
own view of the guilt or innocence of the accused;" see Billeci vs. United 
States, 87 App. D. C., at 283, 184 F. 2d, at 403; by the questions now presented 
by the defendant now movant observed instructions to the jury by the trial court 
and government prosecution, prejudiced and biased the jury against the defendant 
expecially by the trial judge the transcript of the record will show did special 


favor to the prosecution in several ways as will the trial Judge exceeded (sic) 
beyond and above the charges upon the indictment as to how far above the not 





8 
clearly stated charged upon the indictment of which the Judge refused to clarify 
to the jury when requested to do so by the Jury. 

186 _ As to what findings they, the jury, were to consider as to the first count, 
not housebreaking, but as charged upon, and the Grand Jury ignoring housebreak- 
ing to a finding of a lesser charge as to the District of Columbia code of law, 
"Unlawful entry" a mismeandor (sic) charge, not a felony. There was no bona 
facie evidence before the Court by the Government witness to support a felony 
in the first count. The 2nd Count, Unlawful Assault, according to testimony 
of the complaining witnesses amounted to simple assault only. Nor did the 
charges upon indictment and finding of the Grand Jury in the case charge the 
defendant with, sexual assault, felonious assault, or any assault with a dangerous 
weapon, or was there any bona facie evidence in view, as to weapon, violence 
or injury, or attempted felonious injury to the complainants in the action, was 
not before the trial court, the role, the trial judge, played in the case can not 


be justified by a concern for the welfare of society. See as said in Billeci 
vs. United States, 87 U. S. App. D. C. at 283, 184 F. 2d at 403; also see Quercia 


vs. U. S. Supra at 473. Further the indictment must or should of been clearly 
stated and definite plus accurately alleged . The Government failed to prove 

the elements of tle indictment; see late Supreme Court of Ane rica rulings in the 
Philip vs. U. S. Supreme Court, Orlandeas vs. U. S. Supt. Ct. and U. S. vs. 

Carll. (sic) The Supreme Court says the indictment must be clearly, definite, 
and accurately stated and alleged; also, in Trote vs. United States the Supreme 
Court of America Says in their ruling, the criminal means by which the crime 
was committed must be proven beyond a reasonable doubt, see Torte v. Supreme 
Court. Further the police had not probable cause to arrest the defendant in 

his home which is a private dwelling. In violation of the 4th Article, and Amend- 
ment to the U. S. Constitution, officers arrested defendant, without proper infor- 
mation upon sworn affidavit, search or arrest warrant, by busting into his private 
home without probable cause; see 4th Amend U. S. Cdnst., also see Contee vs. 
United States, 215 Fed. 2d 222, 227: App. D. C. (1954). Movant very respect- 
fully urges the Honorable Court to appoint him an effective counsel in the matter 
to argue this motion and to supplement or withdraw grounds for the appeal, as 

it is a fact the defendant, a layman, does not possess the knowledge of the terms 





. of law, therefore, must depend upon the Honorable U. S. Courts and an effective 
counsel, as defendant is indignant and without any funds to pay counsel or court 
cost, nor can he give security for same, is American citizen of lawful age, and 
feels he is entitled to appeals of his defective conviction by proper court hearings. 








Now in seeking relief from the Honorable U. S. Court redress under Sec. 2255Title 28 
Ld of the U. S. Code of laws and the proper and appropriate rules of federal crimi- 
7 nal rules of procedure, be now applied to his request and urge to appeal, movant, 
« | defendant, now prays the honorable Court vacate the judgment of conviction of 


which was in real fact a defective conviction, of which the bona facie evidence 

lies in the transcript of the records in the illegal warrants, information, indict: 

ment and trial transcript upon the appeal urged in the interest of justice for the 

defendant feels the District Court should vacate the conviction. 

« 192 [Filed August 29, 1958] 

4 UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. Misc. 996 APRIL TERM, 1958 District Court Criminal 
No. 578~ 57 


ae Before: Edgerton, Chief Judge, Fahy and Washington, 
. Circuit Judges, in Chambers. 


ORDER : 
Upon consideration of the petition for leave to prosecute an appeal in 





forma pauperis, of respondent's opposition, of petitioner’s reply, and of the 
memorandum in support filed by counsel appointed by this court, and of respon- 
dent’s motion to remand this case to the District Court or in the alternative for 
x an extension of time to file an answer to the memorandum in support of the 
: petition, it is | 

ORDERED by the Court that respondent’s motion to remand to the District 
Court or for an extension of time to file an answer to the memorandum in support 
of the petition be, and it is hereby, denied. | 

It is FURTHER ORDERED by the court that petitioner be, and he is hereby, 
allowed to proceed on appeal from the judgment of the District Court herein 











without prepayment of costs. 

Jt is FURTHER ORDERED by the court that the record on appeal shall 
be prepared promptly by the Clexk of the District Court and transmitted to this 
court within forty days. 

It is FURTHER ORDERED by 'the court that the joint appendix in this 
case be printed at the expense of the United States. 
Per Curiam. 


Dated: August 28, 1958 
A true copy, Test: JOSEPH W. STEWART, Clerk, United States Court of 
Appeals, for the District of Columbia Circuit, 
By: /s/ William G. Secrest, Deputy Clerk 


CRIMINAL DOCKET 
United States District Court for the District of Columbia 


CASE CLOSED 
UNITED STATES vs. ARTIS S. WASHINGTON: U. S. ATTORNEY CAPUTY: 
Attorneys for the Defendant - E. W. Cockrell, 917 15th St., N. W., C. McCool, 
704 17th St., N. W., J. Dedmon, 612 5th St., N. W., J. H. Pickering, Transpor- 
tation Building; G.J. NO. 606-57; Criminal No. 578-57; CHARGE: HOUSE- 
BREAKING, ASSAULT (22, DCC, 1801, 504) 
1957 Jun 24 - Presentment and Indictment filed (2 Counts) 
Copy of indictment given to deft. Cert. filed. 
1957 Jun 28 - ARRAIGNED, Plea NOT GUILTY entered; Deft. REMAND ED to 
the District of Columbia Jail; Attorney not present. HOLTZOFF, J. 
_ (Reporter-B.Watson) Cert. filed. 
1957 Jul 5 - CASE is referred for appointment of counsel. KEECH, J. 
1957 Jul 8 - ORDER APPOINTING EDWARD W. COCKRELL as counsel to defend, 
filed. KEECH, J. (N) 
1957 Jul 17 - DEFENDANT'S MOTION for reduction of present bond of $3000.00 
to $1000.00, filed. (Prepared by Deft.) 
1957 Jul 26 - MOTION of DEFENDAN T for reduction of bond is by the Court 
OVERRULED: Deft. REMANDED to the District of Columbia Jail. Attorney 





11 
Edward W. Cockrell present. MC LAUGHLIN, J. Reporter Maskwater 
Cert. filed. 

1957 Jul 29 - Appearance of Edward W. Cockrell as sie: i deft. entered 
WITHDRAWN, per praecipe, filed. (fiat) McLAUGHLIN, J. 

1957 Jul 30 - ORDER VACATING the appointment of Edward W. Cockrellas counsel 
to defend, and appointing Cornelius McCool as counsel to defend, filed. 
McLAUGALIN, J. (N) 

| 197 1957 Sep 3 - MOTION of DEFENDANT to suppress and quash illegal 
arrest and evidence and quash the indictment, filed (Prepared by deft.) 

1957 Sep 13 - MOTION of DEFENDANT to suppress and quash illegal evidence 
and quash the indictment, heard, argued and DENIED: 

Deft. REMANDED to the District of Columbia Jail; Praecipe withdrawing 
appearance of Cornelius McCool as assigned counsel with approval of the 

- Court, filed. Attorney Cornelius McCool present. KIRKLAND, J. (Re- 
porter-B.O. Watson) 

1957 Sep 16 - ORDER APPOINTING Jesse Dedmon as counsel to defend, filed. 





McGUIRE, J. (N) 

1957 Sep 24 - MOTION of DEFENDANT to subpoena witness, filed. (Prepared by 
the Deft.) 

1957 Oct 11 - MOTION of DEFENDANTto. subpoena witness, withdrawn; Deft. 


REMANDED to the District of Columb ia Jail: Attorney Jesse Dedmon 
present. MORRIS, J. (Reporter-Deeds) Cert. filed. 10-14-57 

1957 Oct 16 - JURY SWORN ON VOIR DIRE: Jury and one alternate sworn: 
George A. Many Mrs. Marie S. Buehler Karl L. Gochenour 
John L. Bachman Mrs. Olga M. Clickner Edwin N. Henson 
Samuel Blaxton John W. Collier Martin Katcher 
John C. Bowman Clarence C. Mahoney Miss Catherine C. Mazzucco 
Alternate No. 1: Miss Helen McDonnell | 
TRIAL BEGUN: Case RESPITED until Friday, 10- 18- 97. Deft. REMAND- 
ED to the District of Columbia Jail. Attorney Jesse O. Dedmon, Jr. 
present. SCHWEINHAUT, J. (Reporter-Carr) Cert. filed. 





198 


199 


12 
1957 Oct 18 - TRIAL RESUMED: Same jury and alternate juror; Alternate 
- Juror discharged; Jury retires to consider their verdict; Court orders 
food for jury; VERDICT: Guilty on Count 1; Guilty on Count 2; Jury 
' Polled Case is REFERRED to the Probation Officer of the Court; Deft 
- REMANDED to the District of Columbia Jail; Attorney Jesse Dedmon, 
Jr. present. SCHWEINHAUT, J. (Reporter-Willette Carr) Cert. filed. 
_ 1957 Nov 8 -- SENTENCED to imprisonment for a period of THREE (3) 
YEARS TO ELEVEN (11) YEARS. Attorney Jesse Dedmon present. 
_ SCHWEINHAUT, J. (Reporter-W. Carr) Cert. filed. 

1957 Nov 8 ~ AFFIDAVIT in support of application for leave to appeal from 
Judgment in Forma Pauperis and to secure all former trial transcript 
and appointment of counsel, filed. (Cert. of Serv.) (Prepared by Deft.) 

1957 Nov 15 - APPLICATION for leave to appeal from Judgment in Forma 

| Pauperis, Affidavit and motion in support thereof, filed. (Prepared by Deft.) 
1957 Nov 27 - MOTION to vacate, set side judgment and discharge petitioner, under 
_ Sec. 2255, Title 28, U. S. Code, filed. (Prepared by Deft.) 
1957 Dec. 14 - MOTION to vacate, set aside judgment and discharge petitioner, 
_ under Sec. 2255, Title 28, U. S. Code is DENIED as being without merit, 
filed. SCHWEINHAUT, J. (N) 12-13-57 

1957 Dec 18 - MEMORANDUM of Attorney in compliance with Local Criminal 
Rule 924A, filed. 

1957 Dec 20 - APPLICATIONS for leave to Appeal from Judgment in Forma 
Pauperis and to secure transcript and appointment of Counsel, DENIED, 

| as without merit and not in good faith, filed. SCHWEINHAUT, J. Dated 
12-18-57 (N) 
* *£ *£ * * * *K 
1958 Aug 29 - Certified copy of Order dated 8-28-58 from U. S. Court 
of Appeals denying respondent's motion to remand to the District Court 
or for an extension of time to file an answer to the memorandum in 
support of the petition; further ordering that petitioner be allowed to 
proceed on appeal from the judgment of the District Court herein without 


13 


prepayment of costs; further ordering that the record on appeal be prepared 
promptly by the Clerk of the District Court and transmitted to the Court of 
Appeals’ within 40 days; further ordering that the joint appendix in this case 
be printed at the expense of the United States, filed. 

1958 Sep 10 - Election against service of sentence — Defendant, filed. 


! EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1 [Filed July 15, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


UNITED STATES OF AMERICA : 
vs. Criminal Action No. 578-57 


ARTIS S. WASHINGTON, | 
Defendant. Washington, D. C., 
October 16, 1957 
The abo ve-entitled matter came on for trial before the HONORABLE 
HENRY A. SCHWEINHAUT and a jury. 
APPEARANCES: | 
On behalf of the Government: | 
‘VICTOR W. CAPUTY, Esa, _ 


Assistant United States 
District Attorney. 





On behalf of the defendant: ! 

JESSE O. DEDMON, JR., Esq, 

* * * * * * * * ! 

REVA J. BURGIT : 

was called as a witness for and on behalf of the Government 

* * * * * * K * | 

| 

DIRECT EXAMINATION | 

BY MR. CAPUTY: | 

* * * kk KO OF : 

Q. Will you tell us your name. A. Reva J. Burgit. | 
Q. Where do you live? A. 7721 Landsdale Street, District Heights, 


Maryland. 
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How old are you? A. 12. 

Do you go to school? A. Yes, sir. 

Where do you go? A. Suitland Junior High School. 

What grade are youin? A. Ninth. 

Do you know what it is to take an oath? A. Yes, sir. 

What is it? A. It means that you are to tell the truth. 

Do you know anyone named William J. Jones? A. Yes, sir. 

And who is he? A. My grandfather. 

Do you know where your grandfather was living in April of 1957? A. 
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Where was he living? A. 713 F Street, Southwest. 
Now, in April of 1957, were you visiting your grandfather? A. Yes, sir. 
And what day were you visiting there? A. I went there on the 22nd. 


Did you spend the night there at your grandfathers? A. Yes, sir. 
Now, early in the evening of the 22nd, did you go to sleep? A. Well, 


©PLLOLOOE 


I went upstairs and I heard a mouse, so I asked -- 

THE COURT: You heard what? 

THE WITNESS: A mouse, and I asked my grandfather to come back down- 
stairs with me and he did. I put my clothes on and went downstairs and I fell 
asleep in the chair in the living room. 

_Q In what part of the downstairs? A. In the living room. 

Q. At the time that you fell asleep, where was your grandfather? A. He 
was lying on the couch. 

_@Q About what time was it that you went downstairs and fell asleep in the 
chair? A. Maybe about 20 after 10:00. 

Q. Did there come a time after that when you were awakened as you were 
asleep in that chair? A. Yes, sir. 

Q. Will you tell the Court and jury about it? A. Well, when I fell asleep 
I had a funny feeling. I think that is what it was. Iam not sure. And all ofa 
sudden I woke up and when I did that man right there was standing in front of me 


Do you recall what day of the week the 22nd was? A. It wasona Monday. 
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and he had his hand on the bottom -- it was a jersey -- and he -- I screamed 
and I think that was when he put his hands on my neck and told me to shut up 
and I was still screaming and he tried to shock me, and my grandfather did hear 
me and got up and turned the light on and as he was turning the light on that man 
right there hit me on the head. | 

Q. What side of the head? A. I think it was on my, left eye. 

Q. Can you tell us whether you had any mark or bruise on you at that time? 
A. Well, my head started to swell and it was bruised a little. 

Q. Now, at the time that the lights were turned on by your grandfather, 
were you able to take a look at this person who was in _ room and was doing 
this to you? A. Yes, sir. | 

Q. Point that person out, the person that was in your grandfather's house 
and struck you. A. The man right over there. 

Q. Which one? 

THE COURT:. Which one? 

THE WITNESS: He has a blue shirt on. 

THE COURT: All right. That is the defendant. 

MR. CAPUTY: May the record show, Your Honor please, that she has 
pointed out the defendant. 

Q. Did you see him after that? A. In the line-up about an hour after that. 

THE COURT: Where? ! 

THE WITNESS: I think it was at the main Police Precinct. I am not posi- 
tive because I didn’t ask. | 

THE COURT: The one near where your grandfather lived? 

THE WITNESS: It wasn't the 4th. It was downtown. | 

THE COURT: That would be Headquarters. | 

THE WITNESS: I guess so. | 

Q. About how many people were in that line-up? A. There was about six. 

Q. As you faced the line-up, looking at the line-up, reading from left to 
right or right to left, were you able to identify anyone in the line-up? A. Yes, 
sir. 
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-Q. Whom did you identify in the line-up? A. The second man from the 
right was Washington. 


Q. Did you have any trouble identifying him? A. At first I wasn't too 


sure, but then when I took a better look, Iknew it was him. I was positive then. 


Q. How was your identification made? A. I knew what he looked like. 


_Q. How did you identify him? A. How did I identify him? 


Q. Yes. A. I walked over and put my hand on his shoulder. 


_Q. This took place here in Washington, in the District of Columbia? A. 
Yes, sir. 

‘THE COURT: In your grandfather’s home? 

_ THE WITNESS: Yes, sir. 


THE COURT: At 7- -- 
THE WITNESS: 713 F Street, Southwest. 
MR. CAPUTY: You may examine. 
CROSS EXAMINATION 


_ BY MR. DEDMON: 


Q. You say you are 13 years old? A. Yes, sir. 

Q. How old were you at the time that this attack took place? A. 13. 

Q. When is your next birthday? A. January 10th. 

Q. January 10th. Now, on this particular night you say that you had gone 


to visit with your grandfather, is that right? A. During the day I went there, 
yes, sir. 
_Q. You went that afternoon to visit your grandfather? A. Yes, sir. 


Q. And about 10:30 that night you went downstairs and went to sleep, is 


that right? A. Yes, sir. 


Q. You fell asleep in the chair, is that right? A. Yes, sir. 
Q. And when you awoke you found somebody with their hands on you, is 


that right? A. Yes, sir. 


Q. Are you sure that this defendant here is the person that had his hands 


on you at that time? A. I am positive. 


Q. You are positive? A. Yes, sir. 
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Q. You couldn't be mistaken at all? A. I couldn't be mistaken. 

Q. Will you tell His Honor and the jury what the defendant had on at that 
time? A. Well, the thing that I noticed, he had a bright yellow shirt. 

THE COURT: A bright what? 

THE WITNESS: A bright yellow shirt. That is wise really made me not- 
ice him. He didn't have his glasses on, that is for sure. I don't remember the 
color of his trousers because I didn't notice his trousers put I don't think he 
had a hat on either. He didn't have a hat on. : 

Q. He didn't have a hat on? A. No, sir. 

Q. Had you ever, prior to that time, seen this defendant before? A. Would 
you repeat that? | 

THE COURT: Had you ever seen this man before? 

THE WITNESS: Before the time this took place? Yes, sir. The evening 
of the 22nd. | 

Q. Where had you seen him on the evening of the 22nd? A. I was stand- 
ing in front of my grandfather's house talking to a boy and he came by. 

Q. That was the only time you saw him prior to the time that this inci- 
dent happened? A. Except after. : 

Q. You said that you were taken to the Headquarters about an hour after 
the incident happened and that you picked this defendant out of a line-up of about 
six men, is that right? A. Yes, sir. | 

Q. What features about this man make you know that it was the same man 
that was in the house at the time that this attack occurred? A. I just knew what 
he looked like. When I see somebody I usually know what they look like when 
I see them again. Iknew he had a mustache and was sort of short. He didn’t 
have the same clothes, but I identified him by his clothes and height. 

Q. Could you have been mistaken that this was not . man that put his 
hands on you in the house that night? A. No, sir. | 

Q. There was no way for to have been mistaken? A. No. 





Q. You are sure that this is the man that put his hands on you in the house 
that night? A. I am positive. | 
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Q. At the time that your grandfather turned on the lights, before he turn- 
ed on the lights there was no light in the room, is that right? A. Well, the street 
lights -- some light from the street, but there was no other light in the house on. 

Q. Before he turned on the light there was no way for you to identify any- 
body in the dark, is that right? A. I wasn't -- I mean, I could see his face. 

@. You could see his face? A. Because there is light from the street. 

I could see his face. 

Q. An hour later they took you down to Headquarters and you identified 
him. A. Yes, sir. 

Q. As you testified here. A. Yes, sir. 

Q. And you are positive that this is the man that attacked you at 713 F 
Street on or about the 23rd day of April, 1957? A. Yes, sir. 

MR. DEDMON: No further questions. 

REDIRECT EXAMINATION 

_ BY MR. CAPUTY: 

Q. You say that you saw him the day before? A. Yes. 

Q. Where was it that you saw him the day before? A. In front of my 
grandfather's house. 

_Q At the time that you saw him were you alone or was anyone with you? 
A. No, sir, I was with James McCarthy who is a Chinese boy who lives on 7th 
Street. 

THE COURT: Keep your voice up. What is his name? 

- THE WITNESS: James Mc Carthy. 

_ Q Can you tell us whether the defendant walked by or whether he stop- 
ped when you were out there in front of your grandfather's house? A. He walk- 
ed a little past my grandfather's house and he called for Jimmy and James went 
over. 

 Q. Did you have an opportunity to observe him on the 22nd, to look at him 
and see his face? A. Yes, sir. 

_ THE COURT: That is all, Reva. You can sit in the courtroom now, if 
you like. 





19 
* * * *€* & & & * 
WILLIAM J. JONES ! 
was called as a witness for and on behalf of the government 
* * *£ *£ * * * | 
DIRECT EXAMINATION 


BY MR. CAPUTY: 
* * * * €£ * * * | 

Q. Will you state your name. A. William J. Jones. 

Q. Where do you live, Mr. Jones? A. At the present time at -- I live at 
491 N Street, Southwest. ! 

Q. In April of 1957, where were you living? A. In May? 

Q. In April. A. April? 

Q. Yes. A. I was living on F Street then. 


Q. What number? A. 713. 


THE COURT: Southwest? ! 
THE WITNESS: Yes. : 


Q. Which section of the city? A. Up, away up the bill. 

THE COURT: 713 F Street, Southwest, is that right? 

THE WITNESS: Yes. ! 

THE COURT: That is where you lived in April? 

THE WITNESS: Yes, sir. 

Q. Were you living there on April 22nd and April 23rd? A. Yes, sir. 

Q. Do you know Reva J. Burgit? A. I should. 

@, What is she to you? A. Iam her grandfather. | 

Q. Now, on Monday, April 22, 1957, did your grand- -Haughter come to your 
house? A. Yes, sir. 

Q. Did she spend the night there of April 22, 1957? | A Yes, sir 

Q. Now, can you tell us where you slept in the early evening of April 22? 
A. I slept on the davenport in the living room. 

Q. At the time that you were on the davenport in the ‘living room where 
was your granddaughter Reva Burgit? A. My granddaughter was in a big chair 


| 
| 
| 


in the same room. 
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Q. Did there come a time when you were asleep on the davenport and your 
granddaughter was asleep in the chair that you were awakened? A. Yes, sir, 
I was awakened. 

Q. Will you tell the Court and jury what, if anything, had awakened you? 
A. Reva hollered. She woke me and said, ''Grandpap, there’s a colored man 
in the house." I woke up and flashed a light on quick. He still was on the chair 
so I hit him with the cane. 

- THE COURT: Not so fast. 

THE WITNESS: He started to walk out the back way. 

THE COURT: Take it a little more slowly. You turned the light on and 
you saw him standing there by the chair? 

_ THE WITNESS: That is right. 

THE COURT: Then you said you did something. What did you do? 

| THE WITNESS: With the cane. 

THE COURT: Did you hit him with the cane? 

THE WITNESS: That is the only weapon I had. 

THE COURT: After you hit him with the cane what happened? 

THE WITNESS: He went. He went out the back door. 

Q. Do you see that person here in the courtroom, the person who was in 
your house at 713 F Street? A. Yes, sir. 

Q. What time was it that you saw him in the house? A. Between 12:00 
and 1:00 o'clock. 

Q. Do you see that person here in the courtroom? 

_ THE COURT: In the morning? 

THE WITNESS: Yes, Your Honor. 

Q. Would you point him out? 

[Witness pointed. | 

Q. Which one? 

THE COURT: With the shirt or the coat? 

THE WITNESS: With the shirt. 

THE COURT: That is the defendant. 
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MR. CAPUTY: May the record so show? 

THE COURT: I just said so. 

MR. CAPUTY: That is all I have. 

CROSS EXAMINATION 

BY MR. DEDMON: | 

Q. Mr. Jones, on or about the 23rd day of April, 1957, you were living at 
713 F Street, Southwest? A. Yes, sir. | 

Q. What day of the week was that, Mr. Jones? A. ‘April 23. 

Q. What day of the week was it? A. It was ona Tuesday. 

Q. It was on a Tuesday? A. Yes. ! 

Q. April 22 was on a Monday, is that right? A. Yes. 

Q. You said that about 10:00 o'clock in the evening while you were asleep. 
on the davenport in the living room that you heard a scream from your grand- 
daughter, is that right, sir? A. 12:00 o'clock, yes, sir. From 12:00 to 1:00. 
Not 10:00 o’ clock. : 

Q. Between 12:00 and 1:00 you heard a scream from your granddaughter 
while you were asleep on the davenport? A. Yes. : 

Q. And you immediately got up and turned on the light, is that right? A. 
Yes. | 

Q. And you saw this defendant and struck him with your cane. Where did 
you strike him with your cane? A. I hit him on the back with the cane. 

Q. You hit him on the back with your cane. A. Yes. 

Q. What type of clothes was the person wearing that you saw in your house 
that morning, sir? A. I know he had a yellow shirt on. That is all I recognized 
because it was done so quick. | 

Did he have on a hat? A. I didn't take notice. 
You didn't notice it? A. No, sir. 
You don’t know what kind of pants he had on? A. No, sir. 
But you do know that this defendant is the one that was there? A. Yes, 





How do you know that, Mr. Jones? A. Well, Iknow. I seen him there. 
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Q. You didn’t know what kind of pants he had on. You don't know whether 
he had on a cap or hat. You can tell me that you know it was this defendant that 
was in your house this morning? 

MR. CAPUTY: I object, Your Honor. That is argument. 

THE COURT: While this has been going on, Mr. Jones has been telling 
us something. Do you remember what you just said while we were arguing with 
each other? What did you say? Tell us again. 

THE WITNESS: He asked me -- he said -- he asked me if -- between 
12:00 and 1:00 , you know, o'clock, it happened, and then he asked me if I seen 
that guy with a cap, you know, or hat on, or his pants, and I said I recognized 
the shirt but I didn't recognize the rest. 

. Q. Mr. Jones, had you ever seen this defendant before that night, sir? 
A. No, I never seen him before that night. I said no, I never seen him before 


that night. 
_@. And you tell His Honor and this jury that this is the man who was in 


your house? A. Yes, sir, that is the man who was in my house. 
Q. On the 23rd day of April, 1957. A. Yes, sir. 

Q. And you are positive of that? A. Positive. 

Q. And after he left your house, when was the next time that you saw this 
defendant, Mr. Jones? A. Will you explain that again? 

Q. After he left your house after this incident occurred, when was the next 
time that you saw this defendant? A. Why, I didn’t see him after because the 
police took him to the police station and my one daughter and my granddaughter 
had to go to the police station. 

_Q. Took him to the police station from where, Mr. Jones? A. I don't 
know where they took him then because I stayed home. 

Q. You didn't go to the police station with the police and your granddaught- 
er? A. No, sir, I didn't. 

Q. So the only time you have ever seen this defendant was that night and 
you can’t tell what kind of clothing he had on. The only thing you know is he had 
on a yellow shirt and you are positive he is the man who was in your house that 
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night? A. Yes, sir. 


| 23 MR. DEDMON: No further questions. 


REDIRECT EXAMINATION | 
BY MR. CAPUTY: : 
Q. One question I forgot to ask, Mr. Jones. Did you give him permission 
to come into your house? A. No, sir. 
RECROSS EXAMINATION 


| 
! 
| 


BY MR. DEDMON: 

Q. Mr. Jones, how did this man come into your house? A. He jimmied 
the kitchen window. | 

Q. You say he went out through the back door? A. ‘He went to work and 
opened the kitchen window. There was a key hanging there, and he was sharp 
énough to open the window and find the key and open the back door. 

Q. How do you know, Mr. Jones, that he came in through the kitchen win- 
dow? A. The window was open and it wasn't open before. 

Q. You didn't see him come in through the window, | did you, sir? A. I 
didn't see him come through the window, no, because he was in the house already 
when she screamed and said there was a man in the house. 

24 Q. How do you know he came in through the kitchen window, sir? A. Well, 
the window was open. I didn’t open it. I couldn't open it. : 

Q. Do you know whether any other doors were open in your house at that 
particular time, sir? A. I lock the door every night before I went to bed. I 
always locked that door at 8:00 o'clock at night and the key was hanging on the 
nail near the door, I tell you, and he unlocked that door and got out through the 
door. : 

Q. He unlocked the door and got out through the back door. Had this de- 
fendant ever been in your house to your knowledge, before — 23, 1957? A. 
Not to my knowledge. Not to my knowledge. 

Q. Not to your knowledge? A. No. 

Q. And you had never seen him before any place? A No. 





MR. DEDMON: No further questions. 
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MR. CAPUTY: Thank you. 

THE COURT: That is all, Mr. Jones. You can stay in the courtroom now, 
if you please, sir. 

* * * *£ *£ * *& * 
MALON H. SHREVE 
was called as a witness by and on behalf of the government 
* * * * * * * & 
| DIRECT EXAMINATION 

BY MR. CAPUTY: 

- Q. Would you state your name and assignment? A. Private Malon H. 
Shreve, assigned to the Fourth Precinct in Southwest Washington. 

THE COURT: Spell it. 

THE WITNESS: S~h-r-e-v-e, is my last name. 

- Q What was your assignment, sir, on April 23, 1957? A. I was assign- 
ed to 42 Scout Car. 

Q. What was your shift of duty on April 23, 1957? A. 12:00 midnight to 
8:00 a.m. 

Q. 8:00 a.m. of April 23rd? A. That is right, sir. 

Q. During the course of your official duties on April 23, 1957, did you re= 
spond to 713 F Street, Southwest in Washington? A. I did, sir, as a housebreak- 
ing report. 

Q. About what time was it that you responded there? A. About 12:30a.m. 

Q. At 713 F Street, Southwest, did you see someone named Reva Burgit? 
A. I did, sir. 

Q. Do you see her here in the courtroom? A. Yes, sir, a small girl with 
the glasses on right there in the first row. 

Q. Did she talk to you, sir? A. She did, sir. 

Q. What was her condition at the time that you had seen her? A. Well, 
she was real nervous, almost on the point of hysteria. 

Q. Now, tell us what she told you. A. She told me that she had been asleep 
in the chair in the front room of 713 F, and that she felt a slight movement and 
she woke up and this colored man was standing over her pulling her blouse out 





25 | 
| 
of her skirt and he told her not to holler. She hollered and he struck her on the 
left side of the face by the eye. : 
Q. Did you make an arrest of anyone as a result of =— to her? A. 
I did, sir. 
About what time did you make the arrest? A. feos 1:00 a.m., sir. 
Of April 23rd? A. Yes, sir, the same night. _ 
Whom did you arrest? A. Artis Smith Washington. 
Where did you take him after the arrest? A. Took him to No. 4 Precinct. 
Do you see Artis Washington here in the i la aa A. I do, sir. 
Point him out. A. The man with the blue shirt, the eye-glasses and 
the mustache. 
THE COURT: That is the defendant. 
Q. Can you tell us whether you conducted a Line-up? A. We had only one 
prisoner in No . 4, soI took him to Indiana Avenue Police Headquarters. 
Q. How many men in the line-up? A. Six men. : 
Q. Was any identification made there by Reva Burgit? A. There was, sir. 
Q. Whom did she identify? A. Artis Smith Washington. 
Q. What number was the defendant in the line as you face the line-up, 
reading from right to left or from left to right? A. Second from the right, sir. 
Q. Did you talk to the defendant about these offenses, sir? A. I did, sir. 
Q. What did he say? A. After we went back -- : 
MR. CAPUTY: Strike the question. 
Q. When did you talk to him? A. At No. 4 Precinct. 
Q. What time at No. 4 Precinct? A. About 1:40 a.m. 
Q. What were you doing at that time when you were talking? A. Making 
a statement of facts and a line-up sheet. | 
Q. What did he tell you? A. He told me that he had assaulted the girl 
all right but he said he didn't do it in the house. I asked him if he didn’t do it 
in the house where did he do it. He said he didn't know. I said that didn't make 
any sense to me. He said, "I don't like the idea of a felony hanging over my 
head." 





26 


Q. Can you tell us what the weather condition was that day? A. It had 
been raining earlier in the evening. 

Q. Now, can you tell us anything about his shoes? A. Yes, sir. When 
I went to his house at 937 F Street, second floor front room, and got him, his 
shoes were sitting on the floor and they were wet and they had some mud on 


them, fresh mud. 
Q. That is at the time that you arrested him? A. That is right, sir. 
MR. CAPUTY: You may examine. 
| CROSS EXAMINATION 

BY MR. DEDMON: 

Q. Officer Shreve, you arrested this defendant about 1:00 a.m. on April 
23, sir? A. Yes, sir. 

Q. What day of the week is that, sir? A. Tuesday, sir. 

Q. Tuesday morning? A. Yes, sir. 

Q. What caused you to arrest this defendant, Officer Shreve? A. Talk- 
ing to the complainant Reva Jean Burgit. She told me that about 5:30 the even- 
ing previous to that she had been talking on the front steps of 713 F Street to 
Jimmy McCarthy, a Chinese boy, and that the defendant Artis Smith Washington 
had come by and talked to the Chinese boy and she said it was the same man 
in the house pulling her blouse out of her skirt. 

Q. Where did you locate Mr. Washington at that time? A. At 937 F Street, 
second floor front. 

Q. How did you know he was at the 937 F Street address? A. From in- 
formation received. 

Q. Information received from whom? A. I went around to Jimmy Mc- 
Carthy’s house and asked about the man who was talking to him. He said the 
only thing he knew was his first name, Artis, and he hung around the liquor 
store and I called the liquor store and asked did he have a man working for him 
by the name of Artis and he said he did, he worked there sometimes, parttime, 
and he thought he lived at 917 F Street, Southwest. 

Q. How did you get the address of 937 if you thought he lived at 917. A. 
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| 
I talked to some people around F Street and they told me he lived at 937 F Street. 

Q. When you went to 937 F Street, what did you find? A. I knocked at 
the front door and the second floor window was raised and Artis Smith Washing- 
ton stuck his head out of the window and I asked if he was Artis Smith Washing- 
ton and he said yes. | 

THE COURT: 937 or -39? | 

THE WITNESS: 937. | 

Q. What did he have on? A. A pair of -- the shirt and a pair of shorts. 

Q. Who was in the room with him? A. A lady. : 

Q. Who went in the house with you, Officer? A. Officer Hicks and De- 
tective Knight and Dectective Leslie and Lieutenant Emyers of No. 4 Precinct 
and Officer Knight from the Robbery Headquarters, I believe. 

Q. Did you make any investigation around the house of 713 F Street, South- 
west? A. In the house? : 

Q. Around the house to determine whether somebody had been in there? 
A. Yes, sir, I did. | 

Q. What did you find? A. I found the kitchen window in the rear room, 
first floor on the west side of the house about half way open, up 

Q. Did your identification unit take any finger prints of anybody having 
gone in that window? A. I don't know whether they got prints or not. I notified 
them to come there. | 

Q. You don't know whether they got any prints or not? A. No, sir. 

Q. Did you see any mud on or round about the window or any foot tracks 
that would show that this defendant or anybody had gotten in there? A. I didn't 
notice any. 

Q. But you -- when you went to his house you found some mud on his shoes? 
A. Yes. : 

Q. But you found no mud or tracks in the house where this defendant had 
been? A. I didn’t see any, sir. ! 

Q. And you had this defendant to get dressed and took him down to the 
No. 4 Precinct, is that right, sir? A. That is right. | 
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Q. And you had a line-up, is that right? A. When we got to No. 4 Pre- 
cinct we only had one man there so I had to take him to Headquarters. They had 
a line-up at Headquarters. 

Q. How many men were there in the line-up? A. Six men. 

Q@. Six meninthe line-up? A. Yes, sir. 

- Q You had this young lady pick out the person she thought was the person 
who had assaulted her? A. Yes, sir. 

_ @. She picked out this defendant, Artis Washington? A. She did, sir. 

- Q. How did the other men compare in appearance and size with Artis 
Washington in the line-up? A. I can best let you look at that for yourself. 

_ THE COURT: Is that a picture of the line-up? 

_ THE WITNESS: Yes, sir. 

Q Now, Officer, you said you talked to this defendant at No. 4. A. Yes, 
sir, I did. 

Q. Did you advise him of his rights, his constitutional rights, that he had 
a right to counsel and didn’t have to make any statement to you? A. I did, sir. 

Q. You advised him of that? A. Yes, sir. 

Q. What did you tell him? In what words? A. I said anything he told 
me about this may be held against him, and if he wanted to make a statement. 
And I handed him a pad and a ball point pen and he decided he wouldn't make a 
statement. 

Q. He decided he wouldn't make a statement? A. Yes. 

Q. But you are quite sure he told you that he did assault this young girl? 


A. Iam positive. 

Q. You couldn’t be mistaken about that? A. No, sir. 

Q. Officer, in making the investigation of 713 F. Street, you say you didn't 
see any foot prints around near the window where you claim this defendant en- 


tered the premises and you saw no mud? 

THE COURT: He doesn't claim he entered the premises. He didn't say 
that. He said that the window was open, from which I take it he assumes that 
whoever it was got in that way, but he didn’t say so, obviously, because he wasn't 
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there. Anyway, you didn't see any foot prints? 

THE WITNESS: No, sir, I did not. 

Q. You didn’t see his foot prints and you saw no mud or debris in this 
house that could have been brought in by anybody having gotten in the window 
there? A. No, sir, I didn’t. 

Q. When you went into the defendant's house, did you take any articles 
of clothing from his house? A. Yellow shirt, a yellow sport shirt, I believe it 


was. ! 


Q. Where did you find that shirt when you went into his house? A. In the 
closet in the room he was in, about middle way back in the closet. There was 
several shirts in front of it and several behind it. | 

Q. In the middle of a pack of shirts, is that right, sir? A. Yes. 

Q. Did that shirt show that it had been worn on that particular date? A. 
As far as I could tell, it had not been. It was cleanly pressed. 

Q. Was that the only yellow shirt that was in that house? A. I couldn't 


state that. | 
Q. It was the only one that you saw in the room where you were, sir? A. 





Yes, sir. | 
Q. And you say it hadn't been worn on that particular day? A. Wouldyou 
repeat that, sir. 

Q. You said that that shirt, to your knowledge, hadn't been worn that par- 
ticular day? A. As far as I could tell, it wasn’t. : 


Q. It hadn't been worn. No further questions. | 


* * * * * * & i 


MR. CAPUTY: The government rests, Your Honor. 
* * * * *£ Kk Kk ! 
(At the bench:) : 
MR. DEDMON: That closes the government's case? 
MR. CAPUTY: The government rests. : 
MR. DEDMON: Comes now the defendant, if it please the Court, to dismiss 


it and discharge the defendant for the reason and on the grounds that the government 
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has failed to establish beyond a reasonable doubt the allegations of the indict- 
ment, 
THE COURT: The motion is denied. 
* * *& &£ * * & * 
OPENING STATEMENT ON BEHALF OF THE DEFENDANT 
MR. DEDMON: Ladies and gentlemen of the jury, the proof on the part 
of the defendant in this case will be that on Monday, April 22, 1957, that he visit- 
ed with a friend at 901 G Street, Northwest, in the District of Columbia, and 
about 9:00 o’clock he went home to his house at 937 F Street, Southwest 
and that he remained at home from 9:00 o'clock on that night, that he was not 
the person whom the indictment claims attacked this young girl or broke into 
this house; That his wife’s mother, or the lady with whom he was living’s moth- 
er left him in the house at 9:00 o’clock; That he had been drinking; That he did 
not break into this house nor make this attack on this young girl. If we show 
you this state of facts, we shall expect an acquittal at your hands. 
! * * * * £ kK K€ 
ODESSA WILLIS 
was called as a witness by and on behalf of the defendant 
* * * * Ke Kk 
DIRECT EXAMINATION 
BY MR. DEDMON: 
* * *£ *£ * * * * 
Will you state your name, please? A. My name is Odessa Willis. 
. Where do you live, Mrs. Willis? A. 937 F Street. 
What? A. Southwest. 
In Washington? A. Yes, sir. 
District of Columbia? A. Yes, sir. 
Where were you iiving on or about the 22nd ci A-ril, 1957? A. Rightin 937. 
937 F Street, Southwest? A. Been there 17 years. 
Now, do you know the defendant in this case, Artis S. Washington? 
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Q. Do you know the defendant in this case, Artis S. Washington? A. I 
know he was home that night. | 

Q. Do you know the defendant Artis S. Washington? 

THE COURT: That is an answer. 

THE WITNESS: Yes, I know him. 

Q. Is that him? A. That is him. | 

Q. On this particular date, that is, the 22nd day of April, 1957, will you 
tell His Honor and the jury where Artis Washington was at 9:00 o'clock in the 
evening? A. Artis Washington was right at 937 F Street and I opened the door 
for him because where I live I always fasten the hall door and I opened the door 
for him and he went on upstairs and ate his supper and he went to bed and nev- 
er come out no more. I knows it. I never seen him. : 

Q. If he had gone out after he came in the house, would you have seen him? 
A. I would have saw him. 

Q. At the time he came in the house would you tell His Honor and the jury 
what type of clothing he was wearing? A. He hadona mite shirt and brown- 
ish looking pants. White shirt with sleeves. | 

Q. Did he have a hat? A. I don't think he hada hat on. He very seldom 
wear a hat. | 

Q. If he had left that house, that is, between 9:00 o'clock on April 22 and 
the next morning, would you have known it? A. Sure I would have knowed it. I 
know everybody that come in there. | 


i 
' 


Q. Were you there and present when the police came? A. Yes, sir, I 
was right in my room and they knocked on the door. | 

Q. Did you hear what they said when they knocked at the door? A. Yes. 

Q. Do you know ‘what time they came? A. I don't know the time because 
I didn’t look at the clock. It was way in the night. 

Q. And you tell His Honor and the jury that Artis Washington did not leave 
the premises 937 F Street, Southwest on April 23, 1957. A. No, sir, sure didn't 
leave after he come in. : 
MR. DEDMON: Your Witness. | | 
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CROSS EXAMINATION 
BY MR. CAPUTY: 
Q. 937 F Street, Southwest. That is a house, ma'am? A. That is a house. 
Q. It is not an apartment? A. Artis lived upstairs and I lived downstairs. 


Q. Is it a row house? 
THE COURT: Wait a minute. Read the last answer. 
[The last answer was read by the reporter. | 
BY MR. CAPUTY: 
Q. My question is, is it an apartment or a house? A. It isa house. Rented 


apartment. 

Q. Is it a row house or a house that is detached, that is, a house --A. There 
is two houses attached together. ; 

Q. Two attached together? How many floors in the house? A. It is eight floors 

Q. How many floors? A. Eight. 

Q. Eight floors? A. With the basement. Two in the basement, two up. 

_Q. I didn’t say rooms, floors. How many floors? A. Eight. 
Q. Eight floors? Eight stories high, the house is? A. No, it ain't no 
eight story house, just three stories high. 

Q. Three stories high, a first floor, a second floor and a third floor? A. 
Third floor. 

Q. Did you have abasement? A. Yes. 

_Q. So, three stories high and a basement? A. Yes. 

Q. How many people live at 937 F Street, Southwest? How many were living 
there on April 22, 1957? A. Me and my husband and daughter. 

' Q. And what is your husband's name? A. Thomas Willis. 

Q. Whatis it? A. Thomas Willis. 

Q. And your daughter's? A. Roxanna Brown. 

Q. What's her name? A. Roxanna Brown. 

Q. Who else lived there? A. Thatis all living downinmypart. Q In 
the whole place at 937. THE COURT: The whole house. THE WITNESS: Artis 
Washington and Mildred. THE COURT: And Mildred, did you say? BY MR. 
CAPUTY: Q That is Mildred Coleman, your daughter? A. Yes. 
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THE COURT: They live on the second floor? 
THE WITNESS: Yes. 

THE COURT: Who else lives on the second floor? 
THE WITNESS: That is all. 

THE COURT: Who lives on the third floor? 

THE WITNESS: Nobody. 

Q. Nobody at all? Do you have rooms on the third floor? A. Two rooms 





on the third floor. Nobody living in them. 


you. 


Q. Was anybody living in them on April 22? A. Nobody but those I told 


: 
Q. On the third floor, nobody was living? A. Nobody lives there. 
Q. How long had these rooms been empty? A. Them rooms been for rent 


over three years. | 


Q. They had been vacant for about three years? A. Yes. 
Q. Now, you and your husband live on the first floor? A. Yes. 
Q. How many rooms did you and your husband occupy on the first floor? 


A. Two. 


Q. What rooms are they? A. Front room and kitchen. 

Q. And Artis Washington and Mildred lived on -- A. The second floor. 
Q. The second floor. Where did Roxanna live? A. Roxanna live with me. 
Q. How oldis she? A.. She is ion years old. She is sick all the time. She 


don't never go nowhere. 


Yes, 
47 


the front room. 


self. 


Q. Now, on April 22, 1957, was your husband Thomas Willis home? A. 

he was home in bed. | 

Q. And sleeping in the living room or which room? A. Sleeping right in 
Q. Do you have a television in that room too? A. No, indeed. 

Q. Do you have a television in the house? A. No, sir. 

Q. Was ROxanna home? A. Roxanna was home in bed. 

Q. Where does she sleep? A.. She sleeps with me. | 

Q. Where does your husband sleep? A. He sleeps over in the bed by him- 
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Q. Allinthis same room? A. Yes. 

Q. In the living room. Had you been home all evening and all day on April 
22? A. Yes, sir. 

Q. Had you been out of the house at all? A. I have been out in the back 
yard. 

Q. When were you out in the back yard. A. I was there all day. I couldn't 
tell you exactly what time I was out. 

Q. Does your husband work? Did he work on April 22? A. No, he didn’t 
work. 

@. How about Roxanna, was she home all day too? A. She was home. 

Q. How about Mildred? A. Mildred was home too. 

Q. Mildred Coleman? A. She was home. 

Q. Did Artis Washington work on April 22? A. Yes, he worked on Monday. 

Q. Was he working on April 22? A. He work on Monday. 

Q. That is April 22? A. I said on Monday. 

Q. What time did he get home from work? A. He come about 6:00 o’clock. 

Q. And when he got home at 6:00 o'clock was your husband home too? A. 
My husband is always home, pretty near. 

Q. When did he have dinner? When he got home at 6:00 o’clock? A. He didn't 
eat no canner when he come in. He didn't eat it until the last time he come in, 9:00 o'clock. 

Q. After he came in at 6:00 o'clock did he go out? A. Yes, he went out until 9:00 o'clock 

Q. How long was he in the house after he had come in at 6:00 o'clock be- 
fore he went out? A. He went about 7:30. 

Q. Of course you don't know where he went? A. I don’t know where he 


went to. 

Q. Now, at the time that he left, went out, about 7:30, you say? A. Yes. 

‘Q. Was your husband Thomas home and was Roxanna home and was Mildred 
home too? A. We all was home. 

Q. They hadn't gone out? A. No, they hadn't gone out. 

Q. What time did you go to bed? A. Monday? 

Q. Yes, April 22. A. About 11:00 or 12:00 o’clock. 
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Q. And what time had your husband gone to bed? A. My husband go to 
bed any time. I couldn't tell you exactly what time because he go to bed any 
time he feels like laying down. I 

Q. You don’t remember what time he went to bed on April 22? A. Idon’t 
know exactly what time he went to bed, but I know he went to bed early. 

Q. Do you recall what time Roxanna went to bed on April 22? A. Roxanna 
go to bed around 9:00 o'clock. | 

Q. Do you remember what time she went to bed on April 22? A. I don't 
know because she is sick all the time and I have so much trouble with her. 

Q. Had you finished? Could you tell me -- A. Yes. 

Q. Could you tell me whether Roxanna went to bed on April 22 before your 
husband went to bed? A. She went to bed before he did because I had to put her 
to bed. 


Q. You had to put her to bed? A. Yes. 

Q. Did you have supper on April 22? A. Supper? 
Q. 

Q. 


: 
Did you eat? A. Sure, I ate. 
What time did you eat? A. I had my supper at halt past five. 
Q. Do you know what time the other people had their dinner there on April 
22? A. Iknow what time Mildred et because Mildred et with me, but Artis didn't 
eat until 9:00 o'clock. | 
Q. How about Roxanna? A. She et with me. 
Q. And your husband ate at 5:30? A. Yes. | 
Q. How soon after you and your husband had dinner did you say you put 
Roxanna to bed? A. I put Roxanna to bed early because she had a spell. 
Q. How much time passed from the time that you had your dinner at 5:30, 
was it, that you put Roxanna to bed? A. Roxanna was sick about 7:00. 
Q. You put her to bed about 7:00? A. I put her to bed. 
Q. Did you put her to bed before Artis Washington went out at about 7:30? 
A. Yes. 
Q. What time did Mildred Coleman have dinner? Your daughter? A. Mil- 
dred had dinner with me. 








Q. At 5:30? A. Yes. 

Q. So Roxanna, Mildred and your husband and you had dinner? A. Yes. 

Q. Did she stay home after dinner? A. Yes, she stayed in the house. 

Q. What time did she go to sleep? A. I couldn't tell you what time she 
went to sleep because she was upstairs and I was downstairs. 

52 Q. She had dinner at 5:30 downstairs on the first floor? A. Yes. 

Q. What time did she go up? A. About half past eight. 

Q. From the time that she went up did you see her again? Mildred? A. 
Yes. I see her. 

Q. When did you see her? A. I seen her at 9:00 o’clock when she come 
downstairs and get a bucket of water. 

Q. Was that after you say Artis Washington came home? A. Artis was 
home. 

Q. You say that Artis came in about 9:00 o'clock? A. 9:00 o'clock he 
come in. 

Q. When he came in about 9:00 o'clock did he come into the front room 
where you Stay or did he go right upstairs? A. He went on upstairs. He hol- 
lered at me and went on upstairs. 

Q. Said "Hello" and went upstairs? A. Yes. 

Q. From that time on you had not seen Artis Washington any more, had 
you? A. I didn’t see him any more that night. 

Q. From that point on -- A. I not see him no more until the police come 
there. 

53 Q. From 9:00 o'clock on, did you go upstairs to the second floor, after he 
came home? A. No, I didn’t go up there. 

Q. Do you have a back door in your house? A. Yes, I got a back door. 

@. And you have a stairs leading up to the second floor? A. The stairs 
leading from the hall upstairs. 

Q. And those stairs are near the living room, correct? A. Huh? 

@. They are near the living room, the front room, the stairs that go up- 
stairs to the front room? A. Toward the kitchen. You walk through the front 
door upstairs. 
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Q. Can you see the stairs from the front room where you sleep? Can you 
see the stairs leading upstairs? A. I can see everybody coming from there. 

Q. My question is, can you see the steps? A. I can stand by the kitchen 
door. : 

Q. Were you asleep in the living room, the front room? A. Yes. 

Q. From the front room where you sleep can you “" the stairs? A. No, 
I can’t see the stairs without I open the door. ! 

Q. Beg your pardon? A. I can't see the steps without opening the door. 

Q. So that you wouldn't be able to see anybody coming down from the stairs? 
A. Yes, I can see them if they come the front way. : 

Q. If they come into your room? A. If they come through the front hall 
I can see them. | 

Q. But you say the stairs are near the kitchen? A. But I can see if they 
come out the front door. | 

Q. If somebody came from the second floor down the stairs near the kit~ 
chen they could go out the back door? A. They didn't go out the back door. 

Q. You have a back door? A. Yes. : 

Q. But if somebody comes down from the second floor and the stairs are 
near the kitchen, if that person goes out the back door you can’t see them? A. 
I go and see who is coming out there. : 

Q. But the question is, you can't see the person if he comes down, from 
where you are asleep in the living room? A. No, I can't see them. 

Q. What time was it that you went to bed? A. I on bed about 11:00 
or 10:00 o'clock. | 

Q. What did you do from the time that you had dinner and from the time 
that Artis Washington came home? What did you do from 9:00 o'clock on? A. 
Sitting, listening at the radio. 

Q. At the time that you were sitting and listening to the radio. Roxanna was 
asleep and your husband was asleep and Mildred was upstairs? A. Yes. 

Q. And where is the radio? A. In the front room sitting up on the gramo- 
phone. 
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Q. Did you have that radio on loud or did you have it on medium? A. I 
just has it on easy because I don't play it loud when it is late and it was late. 

Q. What time did you turn the radio on? A. Turned it on at 6:30 for church. 

Q. You remember what you listened to on the radio, don’t you? A. I list- 
ened to this church. 

Q. What? A. I was listening at the church. 

Q. What church? A. The Holy Sacrifice Church. 

Q. What time did that come on on the radio? A. 6:30. 

Q. How long did you listen to that? A. 17:00 o'clock. 

Q. Do you know what channel that came on? A. No, sir, I don't know what 
the channel is. 

Q. Do you know what it is called? Did you look in the paper to see the pro- 
gram that you want to listen to on the radio? A. No, sir I didn’t look at no pap~ 
ers because I couldn't read. 

Q. When that went off at 7:00 o’clock what did you listen to until 11:00 o'clock, 
until you went to bed? A. Listened to everything that was on the radio. 

Q. Tell me something that you listened to after that church stuff. A. I 
listened at the ball game, church. 

Q. Was the ball game on on April 22? A. Ball game on every night. 

Q. And on April 22 you listened to a ball game? A. Yes. 

Q. Is that correct? A. Yes, sir. 

Q. By ball game you mean baseball game? A. I guess it was baseball. It's 
a ball game. 

Q. Who was playing? A. Mister, I couldn't tell you who was playing. I 
know they was playing ball. 

Q. How long did you listen? When did you start listening to the radio, the 
ball game on the radio? What time was it that you started to listen to that? A. 
I don't know what time. I know I turned it on and the ball game was on. 

Q. About what time? You don’t recall? A. About 8:00 o'clock, I reckon. 

Q. How long did you listen to that? A. I didn't listen at that ball game so 


long because I don't like it. 
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Q. How long did you listen to the ball game? A. I couldn't tell you. About 
15 or 20 minutes. | 

Now, it is about 8:15. What did you listen to after that? A. I didn’t take 
note. I just listen at the radio playing, every thing that was on there. I don't 
know. They play songs and everything. I don't know. : 

Q. When you went to sleep at about 11:00 o'clock, aid iin fall asleep right 
away? A. No, sir. ! 

Q. How long did it take you to fall asleep? A. Near’ as I can think it was 
12:00 o'clock when I was asleep. : 

Q. You were awake until 12:00 o'clock? A. I was just laying there and 
couldn't go to sleep, so I just laid there until I did go to sleep. 

Q. Beg your pardon? A. I said I couldn't get to sleep when I first went to 
bed so I laid there until I fell asleep. ! 

Q. Can you tell us when it was that you fell asleep? | A. About 12:00 o'clock. 

Q. Do you sleep pretty soundly or are you a light sleeper? A. No, sir, I 
don't sleep soundly. 

Q. You can hear a noise? A. IndeedI can. I can hear at the door. 

Q. On April 22, do you remember whether it rained? A. It rained? 

Q. Did it rain that evening? A. I don't know. I couldn't tell you that be- 
cause I didn't get up and see did it rain or not. ; 

Q. Isn't it true that it rained until about midnight of aor 22? A. It could 
be. I don't know. 

Q. You don't know whether it rained or not? A. I don't know. 

Q. When you saw Washington come in the house you say about 9:00 o'clock, 
he was wearing a white shirt and brown pants? A. Yes, sir. 

Q. He also had a mustache on, didn't he? A. Yes, he had a little bit. 

Q. A mustache. Can you tell us whether his shoes were wet when he came 
in on April 22? A. Shoes wet? | 

Q. Yes. A. No, his shoes wasn't wet. 

Q. They were dry, weren't they? A. Yes, they were iy: 

Q. You are certain about that, that the shoes were ary and that they were 





i 
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not wet? A. They wasn't wet when I seen them. 

Q. Did you see him later on after the police came? A. I see him when 
they bring him downstairs. 

Q. Can you tell us when they brought him downstairs whether his shoes 
were wet at that time? A. I didn’t take notice of his shoes, whether they were 
wet. | 

Q. If the shoes had been wet you would have seen it? A. I guess I would 
have.. It was dark in there. 

Q. Beg pardon. A. It was dark in the hall when the police brought him there. 

Q. At 9:00 o’clock when he came home you would have seen if his shoes 
were wet? A. His shoes wasn’t wet. 

Q. You say that you let him in the door? A. I let him in the door at 9:00 
o’clock. 

Q. At 9:00 o’clock. Did you let him as a result of him knocking on the door 
or do you have a door bell? A. He just shook the door. 

Q. Shook the door. Was this the outside door that you went to? A. Out- 
side door. I opened the outside door and he come in and went right upstairs. 

Q. When you opened the outside door, can you tell us whether it was rain- 
ing? A. It wasn't raining when I looked out there, because I didn’t go outdoors. 
I opened the door and went on back in my room. 

Q. You say that after he came home at 9:00 o'clock he went right upstairs? 
A. Right upstairs. 


Q. Did he come down again? A. I didn't see him come down no more. 
Q@. When did he eat? A. He ate when he went upstairs. 


Q. Did he come in and have his dinner and then go upstairs? A. He had 
his dinner upstairs where he live at. 

Q. Did you see him have the dinner? A. Sure, I remember when Mildred 
had his dinner all fixed on the plate for him. 

Q: At 9:00 o'clock? A. Yes. 

Q. Was that dinner cooked at 5:30 or 5:00 o’clock? A. The dinner was 
cooked when mine was cooked. 
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Q. When yours was cooked? A. She haditona place down there. She had 
it upstairs on the stove waiting for him. 

Q. Onthe stove? A. On the stove, I say. | 

Q. Mildred, you say, took him the dinner? A. Yes. 

Q. Didn't Mildred go upstairs before Washington came in the house? Didn't 
she go upstairs before he came in? A. Mildred was upstairs when he came in. 

Q. You didn't say that Mildred came down. You said that Mildred went up- 
stairs and stayed up there. A. I said she was a for dinner with me 
and carried his dinner upstairs. : 

Q. You didn't say that a while ago, that she came com and got his dinner. 
A. She had his dinner already fixed. 

THE COURT: She was not asked that before. 

Q. Did she come down and take his dinner up? 

THE COURT: She said she came down and had her dimer and got his din- 
ner and took it upstairs and stayed there. Right? | 

THE WITNESS: Right. 

Q. Mildred ate at 5:30? A. She ate with me and took his dinner and car- 
ried it on a plate upstairs. | 

Q. When did she carry his dinner upstairs. A. se she got through eat- 
ing she carried his dinner upstairs on a plate. : 

Q. You got a stove on the second floor? A. Sure she ee a stove. 

Q. You testified that he didn't leave the house from the time he came in. 
A. I didn't see him leave the house after he came in. | 

Q. You don't know whether he left the house or not? A. I didn’t see him 
leave. 

THE COURT: That is an answer. She said three or four times, "I did not 
see him leave after he came in." 


Q. If he left the house you would have known it, would — A. I certain- 
| 
| 


Q. Do you know whether he had gone to the bathroom? A. He didn’t go +o no 
bathroom because he had to go outdoors and I certainly could hear the door open 


ly would. 
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because when you open the door it scrapes against the floor and I hear every- 
body go out there. 
Q. The bathroom that you have is an outside bathroom? A. Outdoors, yes, 


Q. You are certain he didn’t leave the house after he came in to go to the 
outside bathroom? A. He never left there. 

MR. CAPUTY: Thank you. 

THE COURT: That is all, Mrs. Willis. 

* * * * *£ £ * 
MILDRED COLEMAN 
was called as a witness by and on behalf of the defendant 
* * * * * *£ * X 
DIRECT EXAMINATION 

BY MR. DEDMON: 

Q. Will you state your name, please? A. Mildred Coleman. 

Q. Where do you live, Miss Coleman? A. 937 F Street, Southwest. 

Q. Do you know the defendant in this case, Artis S. Washington? A. Yes, 

I do. 

Q. On or about the 22nd day of April, 1957, did you see Artis S. Washing~ 
ton? A. Yes. 

Q. Will you tell His Honor and the jury what time of day you saw him, where 
you saw him, and what he did? A. Well, he left the house around 10:30 that morn~ 
ing after he had his breakfast. He went on the liquor truck around to Harry's 
Liquor Store on 7th Street. That was on 7th Street between F and E, and he work- 
ed on the truck. Around about a quarter to five or 5:00 o'clock he came back 
to the house and got a sandwich and went back around to the liquor store. They 
have another load, he say, to make, and as soon as he finish the load he come 
on home and when he came home it was around 9:00 o'clock. 

Q. After 9:00 o'clock did he leave the house? A. No, he did not, because 
I fixed his supper and give him his supper and give him an aspirin tablet, be- 
cause he had a fever, and he went on to bed. 
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Q. Were you in his continuous company from 9:00 o’clock that night until 


the police officers came and arrested him? A. He was in bed sleeping. When 





the officer come he come up the steps and knocked at my mother’s window down- 
stairs and knocked and say, "mama," and I thought it was my brother because 

he was a boy that comes around and so I thought it was my brother and didn't 

get right up out of the bed, and I thought it was my brother and another knock 
came and knocked real hard and somebody say, ‘You better get up and look out 
the window," and I got up and looked out the window and that is when I seen the 
officer, and I raised the window and ask who they was looking for and the of- 
ficer say, ''May I come in and speak to you and your husband for a minute,"’ and 
I say, "Yes," and I run down in my night clothes and didn't even put a bathrobe 
on or nothing, and opened the door and let them in. When they came in and start- 





ed to search and open the closet door and I asked them who they was looking for 
or what they wanted. So they woke him up, and I had woke him up, and he was 
laying in bed asleep, and I said, "The officers want to talk to you." They asked 

him his name and he said, "Artis Washington,"’ and they said, "Get up. The 
Captain wants to talk to you,"’ and they told me to leave the door open because 
he would be back. Around about 6:30 or 7:00 o'clock, I got up and I went to No. 
4 and they told me he was at the Headquarters. I went down to take him a chick- 
en sandwich and they wouldn't let him have the sandwich * I taken him some 
cigars. : 

Q. Did Artis Washington leave the room that you were in at 937 F Street. 
Southwest, after 9:00 o'clock until the police officers came in that night? A. 
He did not go out the house door until the officers take him. 

Q. You were there present all this time? A. Iwas the one that let the 
police in. : 

MR. DEDMON: No further questions. | 

CROSS EXAMINATION : 

BY MR. CAPUTY: 

Q. You just testified, Mrs. Coleman -- is that your name, Mrs. Coleman? 
A. Mildred Coleman. 
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Q. You just testified that on April 22, 1957, your husband went to work at 
10:30 in the morning at Harry's Liquor Store, is that correct? A. Yes, he was 
on the truck where they drive. 

Q. You also just testified that on that day when he went to work at 10:30 
in the morning he came home at 4:30 in the afternoon. Is that correct? A. I 
did not say four. 

Q. What time did you say he came home? A. I said around a quarter un- 
til five or five o'clock. 

Q. You say it wasn't four-thirty, but he came about a quarter to five? A. 
I did not say -- 

Q. About a quarter to five he came home? A. That is what I said. 

Q. When he came home at a quarter to five he got a sandwich and left? A. 
Yes. 

Q. He left in about five minutes? A. About a little after five, because the 
time I got finished frying it, putting it -- I give him pork chops because I ran 
to the store and got some pork chops. 

Q. He left about 5:00 o’clock, five after five? A. He say to hurry up be- 
cause he couldn't stay. 

Q. You are not mistaken about that, are you, Miss Coleman? A. No, I 
know what I am talking about. 

Q. You are not mistaken that according to you your husband came home 
about a quarter to five and left a little after five, is that correct? A. Thatis 
correct. 

Q. Now, if I say to you, isn't it a fact that your husband came home about 
6:00 o'clock that night and that he left at 7:30 that night, as has been testified 
to by your mother, isn’t that true, that he came home at 6:00 and left at 7:30? 
A. I was not there for 6:30. 

THE COURT: You were not there at 6:30? 

Q. You were not there at 6:30? A. No, because I went to 7th Street to the 


drug store and went to the cleaners. 
Q. Did you stay home all day on April 22, 1957? A. That is all the farther 
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I went, to 7th Street and back home. 


Q. What time did you go to 7th Street? A. I went down 7th Street about a 
quarter to six. | 

Q. What time did you come back from the drug store when you had gone 
there at a quarter to six? A. I went to the drug store -- when I left the drug 
store I went to the cleaners and got my dress out of the cleaners. Then I came 
down 7th Street and stood there and talked a while to a couple of friends of mine 
and came home. That was about 25 minutes to 7:00, when I got back to the house. 

Q. Now, you are certain about that, that it was 25 minutes to 7:00 when you 
got back to the house? A. Sure, because I had my watch on. 

Q. When you got back to the house at 25 minutes to 7: 00, was your husband 
home? A. No, he was not. | 

Q. You are not mistaken about that, that your husband wasn't home until 
7:30 on April 22? A. I know he wasn't. ! 

Q. That is right. Now, what time did you have dinner on April 22? A. I 
took and ate late when he come. I waited for him. : 

THE COURT: You didn't have dinner until he came home? 

THE WITNESS: That's right. That's when I ate, when he came home. 

THE COURT: When did he come home? 

THE WITNESS: About 9:00 o'clock. 

THE COURT: So you didn't have any dinner until about 9:00 o'clock ? 

THE WITNESS: That's when I sit down and ate my supper. 

THE COURT: With him? 

THE WITNESS: Yes. 

Q. Isn't it a fact that on April 22, 1957, you had dinner at 5:30 with Mrs. 
Willis and Roxanna and Mr. Willis? A. That's when my mother ate dinner. 

Q. Didn't you eat dinner? A. I had a sandwich. I did not eat my supper 
because I always wait and eat my supper when he comes home. 

Q. So you didn't sit down and eat supper with Mrs. Willis and Roxanna? 
A. I did not, no more than sit there and eat a sandwich and drink a cup of tea. 


\ 
i 


Q. What time did your husband eat on April 22? A. told you he got home 
at 9:00 o'clock. 
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Yes, then what? A. And I fixed his supper for him. 

Where did you fix it? A. 937 F Street. 

What part of the house did you fixitin? A. Upstairs. 

After he came home? A. Yes. 

Now, isn’t it a fact that you had taken -- after you had dinner at 5:30, 
you took his dinner upstairs, after you had yours at 5:30? Isn’t that true? A. 
I cooked down there that day. 

vel Q. Did you cook his dinner at 5:30, before 5:30, and did you take it upstairs 
just a little after 5:30, after you had your sandwich that you say you had? A. 
When I cooks downstairs I takes my food and puts it in my pan and takes it up 
there and puts it on the back of my stove. 

Q. Isn't it a fact that you prepared his dinner before 5:30 and that you took 
it upstairs around 5:30 and that you didn’t cook it after he came home? Isn't 
that true? A. I did not say that I cooked it after he came home. I said I fed 
him, give him his dinner, after he came home. 

Q. You fed him. What did you feed him? A. I told you what I had. I had 
pork chops. 

Q. Didn't you say a moment ago that you fixed his dinner upstairs? A. 
That is the way he had his dinner. 

Q. Didn't you say that you prepared it upstairs? 

THE COURT: She used -- 

THE WITNESS: No, I didn't. 

THE COURT: She used the word "fix."" She fixed it upstairs. That's equivocal. 

THE WITNESS: I cooked it downstairs. 

72 THE COURT: She cooked it downstairs and fixed it for him upstairs, is that 
right ? 

THE WITNESS: Yes. 

Q. What did you fix him? A. We had pork chops and gravy and hamburger. 

Q. You remember that clearly? A. I know what I cook. I cooked hamburg- 
er and I had fried chicken and gravy and mashed potatoes. 

THE COURT: Pork chops and hamburger and fried chicken and gravy and 
mashed potatoes? 
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THE WITNESS: That's what I had. | 

Q. Now, do you remember what you had for dinner on Memorial Day, May 
30? A. Idon't remember. I remember what happened on that day. 

Q. Do you remember what you fixed the next day? What did you have the 
next day for dinner, ee 23? You remember that, of course, don't you? A. 
I did not fix anything. 

Q. What? A. No more than what I had left. 

Q. On April 23, the next day, what did you have for dinner? A. I didn't 
cook no dinner. 

Q. You didn't eat? A. Sure, I ate the hamburger and gravy and mashed 
potatoes. I had some left and warmed it up. The only thing I fixed was some 
tea. | 

Q. You remember that that is what you had on April 23? A. That is what 
I had left from the 22nd. 

Q. All right. What did you fix on Thursday of that week? A. Thursday? 

Q. Yes, Monday was the 22nd. Tuesday was the 23rd, Wednesday the 24th. 
The 25th, what did you have for dinner? A. You are talking about -- 

Q. The 25th of April, three days after the 22nd. What did you have for 
dinner? A. I didn’t even cook anything. I ate with my mother. 

Q. How long did it take your husband to have his dinner on April 22? Which 
you fixed. A. Well, I told you I had his plate fixed when he come in. I fixed 





him a hamburger and I give him a leg of chicken and mashed potatoes and give 
him a lemonade I had fixed. | 


Q. Both of you sleep in the same room? A. Sure a, 

Q. Now, who lived there on April 22, 1957, at 937 F Street? A. Me and 
Artis Washington lived upstairs. : 

Q. Who lived downstairs? A. Odessa Willis and Roxanna Brown. 

THE COURT: Odessa Willis and Roxanna Brown “ who else? 

THE WITNESS: And Thomas Willis. 

Q. Who lived upstairs on the third floor? A. Nobody. 


Q. Do you have anybody in the basement? A. No, just them two floors. 
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Q. Do you know what time Roxanna Brown went to sleep that night? A. 
Well, she went to bed when I left from down there, and listening at the radio, 
and I left from down there and said I was going to bed and she went on to bed 
then. 

Q. What time was that? A. That was 25 minutes to 9:00. 

Q. Isn't it true that Roxanna went to sleep about 7:00 o'clock that night? 

A. Roxie was up when I left there and she was going to bed. She had taken off 
her clothes and going to bed. We was listening at the radio. 
. Just before she went to bed Roxanna was all right, wasn’t she? A. Yes. 


. Nothing wrong with Roxanna, was there? A. She was sick. She have 


- What happened? A. That's my sister, baby sister. 

Q. What happened after she had the spells? 

THE COURT: We don't care. 

Q. Who put her to bed? A. I wasn't there when she went over. Sometimes 
I be there and sometimes I don't, but if I hear her I run down to help my mother 
with her. 

Q. Can you tell us whether it was raining on April 22, in the evening of 
that day? A. It started. It was raining at night. 

‘THE COURT: When did it start, about? 

THE WITNESS: I don’t know. 

‘THE COURT: When Artis Washington came home about 9:00 o'clock, was 
it raining then? 

A. No, it wasn't. 

Q. What time did it start about? A. I do not know, because I went right 
to sleep and woke up. 

THE COURT: Keep your voice up. You went to sleep and woke up and it 
was raining then. That was after he came home. 

A. Yes. 

Q. You mean after he had his dinner? Is that what you mean? A. He had 
been home. 





49 


Q. What time was it that you woke up and found that it was raining? A. 
What time ? 

Q. What time was it? 

THE COURT: When you woke up and found it was raining, 

THE WITNESS: I don’t remember what time, because I didn’t get up and 
look at the clock, but I know I got up and look at the clock! when he came home 
to see what time he comes in and see what times he goes out. 

Q. When you woke up and foundit was raining, was he asleep? A. Yes, 
he was asleep, because I got up and got myself a drink of water. 

Q. When he came home around 9:00 o'clock, as you testified, on April 22, 
can you tell us whether his shoes were wet or dry? A. No, his shoes wasn't 
wet. | 


Q. They were dry. Now, he hadn't left the house and it wasn't raining at 
that time, is that right? A. No, it wasn't raining. | 
Q. And he hadn't left the house from that time on, had he? A. No, he 


haven't. 
Q. Do you recall the police coming to your place around 1:00 o'clock in 





the morning? A. There was no 1:00 o'clock. 

Q. 1:00 o'clock in the morning. A. It wasn’t 1:00. — 

Q. What time was it? A. It was 20 minutes to 2:00, because I looked at 
the clock. | 

Q. 20 minutes to 2:00. At that time did the police take a pair of shoes or 
did your husband have a pair of shoes that were wet and had some mud on them? 
A. He taken those shoes that I had on and belongs to them and I went downstairs 
in the back yard. : 

Q. Beg pardon? A. I went down in the back yard ang slipped his shoes on 
to go to the bath room. 

Q. Slipped his shoes on? A. Yes. 

Q. When? A. That night when I went to the bathroom, that night. 

Q. What time? A. That was about 12:30. | 

Q. Did the shoes that you slipped on have some mud? A. It was muddy 
out in the yare. | 


| 
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Q. The shoes had mud on? A. They did. 

-@ What kind of mud? What color? A. Like black muddy. 

Q. Some mud is black and some mud is yellow. What kind was it, black 
or yellow? A. Around that bathroom when it rains it is muddy. 

Q. It is black mud, isn’t it? Black dirt? Right? You have no yellow 
dirt in that back yard, is that correct? A. No. 

| Q. The mud on the shoes was yellow mud, wasn’t it, and not black mud, 
on the shoes that you say that you put on to go to the bathroom, wasn't it? 
A. I looked at no mud on the shoes. I went down to the bathroom and come on 
back into the house. 

—Q. But you don't have any yellow dirt or yellow mud in that backyard, 
do you? You have black dirt and black mud, is that correct? A. It is black. 

79 ~Q. Not yellow? A. The only time it was muddy, when the man dig it up 

that time it was yellow. 

Q. Your husband never got up after he came home am went to the bath- 
room, did he? A. He never got up and went out of the house when he came in. 
No. 

MR. CAPUTY: Thank you. 

THE COURT: That is all. 

* * *£ *£ * * * 
80 MILDRED COLEMAN 
resumed the witness stand 

| * * * * * * * * 
; CROSS-EXAMINATION -- Continued 
BY MR. CAPUTY: 

Q. Now, you testified, ma'am, that on April 22, 1957, that Artis Washington 
went to work at Harry's Liquor Store at 10:30 that day, is that correct? A. Yes. 

Q. Where is Harry's Liquor Store? A. On 7th Street, between F and E. 

Q. Southwest? A. Yes. 

Q. Now, directing your attention to the 23rd of April, 1957, when the police ; 
came to your room, do you recall that? A. That was 20 minutes to 2:00 that 


morning. 
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Q. April 23? A. Yes. ! 

Q. Now, they were in your room, weren't they? A. Yes, they came in 
_ because I opened the door and let them in. | 

Q. And that police officer -- stand up, Shreve =-- he was in the room, is 
that correct? A. There was a gang of them. | 

Q. All right. And your common law husband, Artis Washington, was in 
the room? A. Yes. | 


Q. Now, on this occasion, didn't the police officer ask Artis Washington 


if he had been out and didn't he say that he had been home all night with the 


exception of going to the outside bathroom? Didn't he say that? Didn't Artis 
Washington say that he had gone to the outside bathroom ? A Yes, he had 
mentioned the bathroom. 

Q. Didn't the police offider ask him when he saw the wet shoes and the 


_ mud, ''You say that you have not been outside,"’ and didn't Artis Washington say 
_ Say he went outside? A. Who Say they hadn't been outside? 


Q. Didn't Artis Washington say when the police asked him, "How come 


_ your shoes are wet and they have got mud," didn't Washington say that they 
-are wet and muddy because I went outside to the outside — A. Yes, 
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he told the police he had went to the toilet. 
THE COURT: Thereporter and the jury and I would like to hear what the witness says. 
BY MR. CAPUTY: | 
Q. Didn't you testify before the recess this morning that the shoes were 


| wet because you put them on and went out to the bathroom? A. I did have the 


' shoes on before he went to the toilet, the lavatory outside. 





Q. Didn't you testify earlier that Artis Washington had not gone outside to 
the bathroom? A. You did not ask me nothing about him going outside to the bath- 


-room. You asked me did he go out in back, out in the street, and I told you no. 


Q. Didn't you testify that he hadn't left the room? A. Yes. 
Q. Now, when the police asked about the wet shoes why didn't you tell the 


police at that time that the reason why the shoes -- A. The police -- 


Q. Just a moment. ~~ that the reason why the shoes are wet and muddy is 
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because you used them to go outside? You didn't tell the police. A. The 
police did not ask me no more and asked me what did he have on. 

83 Q. Didn't the police ask about the shoes, why were the shoes wet and 
muddy, and didn't he say that they were wet because he went outside? A. 
The police didn't ask me nothing but what kind of clothes he had on and I told 
him he had on a white shirt and the same pants. 

Q. My question is, in that room didn't the police inquire about the wet 
shoes and the mud on those wet shoes? Didn't they ask about that? A. I 
told you the police picked the shoes up and asked him what made the shoes 
look wet but he did not say it to me, ask me. 

Q. I didn't say they asked it of you. Didn't the police in the room in your 
presence ask him about the wet shoes and mud? 

THE COURT: She has answered you twice, "Yes, they did, ami he said 
"Yes."" 

| BY MR. CAPUTY: 

Q. Why didn't you tell the police at that time when they asked about the 
shoes that the reason why they were wet and muddy was because you used them 
to go to the outside bathroom? A. The police did not ask me. He asked me 
what kind of clothes he had on. 

MR. CAPUTY: That is all. 

* * *£ *£ * * & + 

84 ) ODESSA WILLIS 

resumed the witness stand 
* * * * *£ * * * 
CROSS-EXAMINATION -- Continued 

BY MR. CAPUTY: 

_Q. Mrs. Willis, on April 23, 1957, when the police came at 937 F Street, 
where you lived, and Artis Washington lived, were you up? A. No, I wasn't 
up. I got up out of the bed after the police came. _ 

Q. After they came did you get up? A. Yes, I got up. 

Q. Did the police talk to you? A. No, he didn't say nothing to me. 





53 


Q. Didn't the police officer -- A. The officer didn't)said nothing to me. 

Q. Just a moment. Didn't the police officer -- that police officer , Malon 
Shreve -- didn't he ask you, when they were there after 1:00 o'clock in the 
morning of April 23, if you knew what time Artis Washington came in and didn't 
you say you didn't know what time he camein? A. I told him I didn't know what 
time he come. | 

Q. Yes. A. The police didn't ask me what time he come in. No, sir, he 
didn't ask me what time he come because I was downstairs in the back room. 

THE COURT: And the police didn't ask you? | 

THE WITNESS: Indeed he didn't ask me because I mire could have told 
him if he had asked me, but he didn't ask me. 

MR. CAPUTY: That's all. 

* * *£ * * * * 
MALON H. SHREVE | 
was recalled as a witness by the Government in rebuttal : 


* *£ * * * * * * 


DIRECT EXAMINATION 





BY MR. CAPUTY: ! 

Q. On April 23, 1957, when you went to 937 F Street, Southwest, at which 
time you placed the defendant under arrest, did you talk -- did you see and talk 
to Odessa Willis? A. I did, sir. : 

Q. Did you ask her any questions concerning the defendant Artis Washington, 
about what time he came home? A. I did, sir. | 

Q. What did you ask her? A. I asked her if she knew what time he went 
out or what time he came in. | 

THE COURT: That is Mrs. Willis. | 

THE WITNESS: The old lady that just left the stand. | 

BY MR. CAPUTY: | 

Q. What did she say? A. She said she didn't know. | 

Q. Can you tell us, Officer Shreve, what kind of mud was on the shoes? 
A. Yellow or orange colored mud was on the both sides of the shoes, on the 
edge of the shoes. i 
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Q. Did you examine the back yard of 937 F Street, Southwest? A. Yes, 
87 I did. 
THE COIRT: That night or later? 
BY MR. CAPUTY: 
Q. What kind of mud is in that back yard? A. It is black soil like, rich fer- 
tile soil, dark colored soil, black. 
CROSS EXAMINATION 
BY MR. DEDMON: 
Q. Officer Shreve, did you take those shoes with you at the time you made 
this investigation? A. No, sir, I didnot. 
Q. You did not? A. No, sir. 
Q. Why didn't you take them with you? A. I didn't see any point in taking 
them. 
Q. You didn't see any point in taking the shoes? A. No. 
MR, DEDMON: Nothing further. 
THE COURT: That is all. 
* * *£ *€ * ke * * 
89 | S. HARRY SLAVITT 
was called as a witness by the government in rebuttal 
* * * *£ * * * 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Willyou state your name, sir? A. S. Harry Slavitt. 
THE COURT: Spell your last name. 
THE WITNESS: S-l-a-v-i-t-t. 
BY MR. CAPUTY: What is your business or occupation? A. Merchant, 
liquor store. 
Q. About 1:30 this afternoon did you have a telephone conversation with 
a person who identified himself to you by the name of Caputy, sir? A. Yes, 
sir. 
Q. Had you ever seen me before, sir, to your knowledge? A. Well, I was 


a) 


in this court once before just as a visitor and I had seen you. Other than that 


I never had. | 
, 90 Q. Had we had any conversation at any time? A. Never. 

Q. Pursuant to that telephone conversation you are here today, is that 
correct, sir? A. Yes, sir. : 

Q. Do you know one Artis Washington, sir? A. sel sir. 

Q. Do you see him here in the courtroom? A. Yes, ‘sir. 

Q. Would you point him out? A. That's him over there. 

THE COURT: In the shirt or the coat? | 

A. In the shirt. 

THE COURT: That's the defendant. 

BY MR. CAPUTY: 

Q. Where did you say your plate of business is, sir? A. 509 Seventh 
Street, Southwest. : 

Q. Directing your attention to April 22, 1957, did the defendant Washington 
work for you that day, sir? A. No. ! 

Q.: Had he worked for you, sir? A. Well, he had in the past year or so 
performed menial jobs, just temporary jobs, more or less, but he had worked. 

91 THE COURT: Day work from time to time, you mean. 

THE WITNESS: Whenever we had a shipment cone in he would come along 
and just do an odd job for that hour or two, that was all, but never was On the 
payroll. : 

BY MR. CAPUTY: ! 

Q. Had he ever worked for you, let us say, from 10:30 in the morning until 
4:30 in the afternoon and then later that day? A. Well, there might be a possi- 
bility around the holiday season. That is a possibility. _ 

THE COURT: What about April 22? 

THE WITNESS: Definitely not. 

BY MR. CAPUTY: 

Q. When was the last time he had worked for you prior to April 22? 

A. Doing those menial jobs, I would say roughly about two weeks prior to his 
arrest. : 
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_Q. But you are certain that he had not worked for you on April 22? A. Yes. 

MR. CAPUTY: That is all. 

CROSS EXAMINATION 

BY MR. DEDMON: 

Q. Mr. Slavitt, I talked to you the other day down at your store, didn't I, 
sir? A. Yes, you did. 

Q. In the conversation didn't you tell me that Artis Washington had helped 
James Ford, who was your delivery man, make deliveries and working on and 
off the truck at various and sundry times, sir? A. No, you asked James Ford. 
You asked to see him, if you recall. 

_Q. That's right, sir. A. And you called him out and asked him whether 
or not Artis wasn't with him that night until about 8:00, 9:00 or 10:00 o'clock, 
and he said no, after he was through with his working -- meaning my work -- 
he asked Artis to come over and help him clean his apartment and he said he 
brought him back, not to the store, but to the neighbor where he lived around, 
approximately around 7:00 o'clock. That is my recollection of your conversa- 
tion with him, but you didn’t question me as to when he worked. 

Q. Mr. Slavitt, isn't it a fact that Artis Washington had on various occa- 
sions worked with James Ford when he went out to make deliveries for your 
store? A. No, James Ford was very capable. He is a big boy, about six foot 
six, so he was very capable of taking care of his own deliveries. Whether or 

not he went along to ride with him, I wouldn't know, but for sure he never 
got paid for riding along. 

Q. You don't know whether or not on April 22, 1957, Artis Washington drew 
any money from your store or he didn't work for James Ford on that day? A. 
Whether he worked for James Ford personally, that is one thing I couldn't nec- 
essarily tell you. 

Q. Did you see him in the store that day? A. No, I have a definite reason 
for knowing he wasn't there for some time. 

Q. What is the reason for knowing? A. What happened was that Artis came 
to me approximately about two weeks prior and he was telling me that we were 
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having discrepancies down there as far as merchandise disappearing, and he 


accused one of the boys down there of taking the merchandise, you see. 

THE COURT: Artis accused? . 

THE WITNESS: One of my regular employees. | 

THE COURT: Artis Washington accused one of your employees? 

THE WITNESS: To me he accused one of the boys. } 

THE COURT: Of what? 

THE WITNESS: Of stealing from me. 

THE COURT: Of stealing from you? 

THE WITNESS: Yes, sir. 

BY MR. DEDMON: | 

Q. After that time you didn't want him to work for you any longer, is that 
right? 

MR. CAPUTY: May he finish the answer? : 

THE COURT: Yes. | 

THE WITNESS: In order to prove that -- they couldn't say Artis did -- 
Artis voluntarily said, 'I won't come around the store any more, but I will stay 
outside and watch,"' and he did watch, because we had reported to our precinct 
detective at No. 4, and they would tell me that they would see Artis staying around 
and watching the boys' movements. That was the reason why I knew, because 
that controversy had been going on for two weeks and No. 4 had the information. 
Therefore, he couldn't be there. And assuming the other boy saying Artis was 
doing it -- so we eliminated the possibility by not having Artis show up at all. 
That is the way Iremember. The only way I knew about that particular date, 
if you question it, was because some detective called me around 1:30 in the 
morning at my home and he didn't mention him by name, but if I knew a boy by 
that description, you see. | 

BY MR. DEDMON: , 

Q. By what description? A. Of course, he mentioned "with the mustache," 
and he said, "Somebody who had been working for you part-time," and so forth, 
and I said, "Well, the other boys I had aren't the ones. I think that is the chap 


you mean." 
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Q. But you did tell the police officer that he had worked for you parttime ? 
A. Yes, from time to time. That is all. 
MR. DEDMON: No further questions. 
MR. CAPUTY: That is all. 
; * * * *€ * * * * 
[ At the bench;] 
MR. DEDMON: Comes now defendant and renews his motion for a direct- 
ed verdict of acquittal at the end of government's case and the defendant's case. 
THE COURT: I deny the motion. 
MR. DEDMON: Exception. 
THE COURT: Yes. 
* * *£ * * * * * 


100 CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 
* * *£ * * * * 
Now, in support of this indictment, we presented for your consideration 
Reva Burgit, who told you that on April 22, 1957, she went to visit her grand- 
father, at 713 F Street, Southwest, and that around 10:30 or 11:00 o'clock she 
came downstairs jnto the living room and fell asleep, and that sleeping there 
in that same living room was the grandfather. 
She also told you that she had her clothes on. 
_. Her evidence then was that sometime after 12:00 o'clock, around 12:30, 
which is now April 23, 1957, she was awakened by someone who had his hand 
upon her blouse and then placed his hands around her throat and told her to 
keep quiet, and that in addition, that individual had struck her at the left temple. 
101 She also told you then that she screamed and that the screams had awak- 
ened her grandfather who was asleep, and that the lights were turned on by her 
grandfather, and at that time she told you that she was able to take a good look 
at the individual who was in that room at 713 F Street, Southwest, who placed 
his. hands upon her and had struck her. 
Then we presented for your consideration the grandfather, who told you 
that the daughter was in that living room and that he was awakened by her screams; 
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that he turned on the lights, and that he had seen this defendant in that living 
room standing in front of his granddaughter and that he, Mr. Jones, the grand- 
father, then struck the individual with a cane; and that this defendant left the 
premises through the kitchen. | 

Then, in addition, Reva Burgit testified that she later had seen this same 
individual and that she had seen him at Police Headquarters shortly after the 
commission of these offenses, and that she had identified this defendant from 
a line-up consisting of six people and that she had placed her hands upon this 
defendant, who was second from the right in that line-up as you face that line-up. 

Then upon cross-examination she was asked if she had ever seen that in- 
dividual, this defendant, before, and her testimony was that the previous day, 
that is the day that she had gone to her grandfather's, she was standing out in 
front of the premises talking to a James McCarthy, and that this defendant came 
by and that he said something to James McCarthy and James McCarthy went 
up to him and talked to him. | 

This is not a question, members of the jury, of a person seeing an individ- 
ual once. She had seen him not only in the premises, but she had also seen him 
outside the day before around 5:00 or 5:30 in the evening. | 

She told you that he had a mustache and she also told you that he was wear- 
ing a yellow shirt; and the grandfather also stated that this defendant was wear- 

ing a yellow shirt. i 

And we have that line-up picture which was taken at Police Headquarters 
in evidence, and in that line-up picture, which you have seen, there are six 
people in the line-up and I am certain you can come to the conclusion by having 
looked at that picture that the person second from the right is this defendant. 

In addition, Mr. Jones testified that the kitchen window was difficult to raise 
and that when he, after this offense had been committed, he discovered that the 
kitchen window had been raised; and that also was corroborated by Officer Shreve, 
who told you that that window was half up or three-quarters up. 

We presented for your consideration Officer Shreve, who told you that he 
responded to the scene of this alleged offense; that he got a report from the com- 
plaining witness. : 
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He told you what that report was. He told you what the complaining wit- 
ness told him had happened to her in the early hours of the morning on April 23. 

He also told you that his investigation brought him to an individual by the 
name of McCarthy, and from McCarthy, then, he called the liquor store and 
from the liquor store he went to the premises 937 F. Street, Southwest, and he 
placed this defendant under arrest shortly after the commission of this offense. 

Ane he told you that he had taken this defendant to No. 4 Precinct and that 
there was only one individual at No. 4 Precinct, so that he took, then, the de- 
fendant to Police Headquarters, where they had more individuals, and he placed 
the individuals, including the defendant, in the line-up; and the complainant told 
you that it was at Police Headquarters that she viewed the line-up. 

Then Officer Shreve told you that when he had gone to 937 F Street, South- 
west, he was let into the premises, and when he got into the premises he went 
up into the room on the second floor, which was occupied by this defendant and 

Mildred Coleman, and that in that room he placed this individual under arrest. 

- And he also told you that he had seen there a pair of shoes which were wet 
and that the pair of shoes contained some yellow mud, and this defendant was 
taken and arrested. 

He told you further that when he was making the line-up sheet and papers 
necessary to be made after an individual had been arrested he talked to this 
defendant and that this defendant told the police officers that he had assaulted 
the girl but he did not assault her in the house. 

| He said that he assaulted her outside; and the officer also further testified 
that this defendant said, "I don't want a felony hanging over my head." 
* * * * *€ * K * 

Now, in opposition to the evidence presented by the government, what have 
they presented? 

They presented two witnesses, members of the jury, and these two witnes- 
ses are what is known in the law as alibi witnesses, to support the contention 
of the defendant that he did not commit the offense because he was elsewhere. 
And the elsewhere that he was, members of the jury, according to the contention 
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of the defense, was 937 F Street, Southwest. 

Now take into consideration, members of the jury, that the defense of alibi 
is easily projected and injected into a case and it is, members of the jury, very 
difficult to counter a defense of alibi, because you see the witnesses who come 
in here and testify in an alibi defense for the first time on the witness stand, 
and you don't know, members of the jury, what that defense is going to be or 
what they are going to say, so that the only thing that you can do, members of 
the jury, when a witness takes the stand and comes in with a defense of alibi, 
is to question as best you can that witness closely, to test the witness’ credi- 
bility and ability to remember, that is, the recollection of the witness. 

Now, you might say to yourselves, members of the jury, why were all those 
questions asked of Odessa Willis and of Mildred Coleman? 

That is the only thing that you can do, because when they come in with that 
defense, test them and see if they are accurate in what they say. 

So, let us take the first witness, Odessa Willis. | 

What did she tell you? She told you that she lived at 937 F Street, South- 
west; that she lived there with her husband, Thomas Willis. 

And she also told you that living on that first floor at 387 F Street, South- 
west, was a Roxanna Brown, I believe. 

Then she also told you that living in those premises bn the second floor 
was the defendant Artis Washington and his common law wife, Mildred Coleman. 


She told you that no one occupied the third floor; that the rooms were empty. 


So that we have all the parties who were supposed to be in the house onthis 
particular evening of April 22, beginning, according to the denen of the wit- 
nesses, at various hours. 

Now, what did Odessa Willis testify? 

If my recollection is correct -- but it is your vecollection that governs 
and not mine --- she told you that she was in the house that day on April 22, 1957. 

She told you also that about 6:00 o'clock at night this defendant came home 
and that he then left about 7:30 in the evening of April 22, and that he returned 
to the premises at about 9:00 o'clock that night of April 22, and that she let him 
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in and that he went upstairs and that he had his dinner and that he had not left 
the premises at all from 9:00 o'clock of April 22. 

_ She told you that she was a light sleeper; that she sleeps in the livingroom; 
and that she could hear or see. And it is impossible for her to see an individ- 
ual, according to her description of where the stairway is, the foot of which is 
around by the kitchen. 

It would be impossible for her to see anyone come down those stairs where 
she was sleeping in that front room, as she labeled it, to see an individual come 
down the stairs if he were to go cut the back door. 

She told you other various things she did that evening, and we tested her 
as to what she had done all through the early part of the evening to see how she 
could remember, and it is up to you to decide whether she was able to remem- 
ber anything at all on April 22, 1957. 

Then, bear in mind, she told you that he came in at 6:00 o'clock and left 
at 7:30 and returned at 9:00. 


"She also told you that she had dinner that evening about 5:30 and that the 
People who had dinner that evening at 5:30 were Roxanna Brown, her husband 
and Mildred Coleman. 

Then they presented for your consideration Mildred Coleman, who told you 
that she was home that day. 

She also told you that on April 22, 1957, her common law husband, this de- 
fendant, went to work at 10:30 in the morning at Harry's Liquor Store, and she 


told you that he returned home at 4:30 in the afternoon; and later, on cross- 
examination, she said it was around 4:45 or a quarter to five that he, the de- 
fendant, returned home; 

That she made a sandwich for him and that he left the premises about 5:00 
o'clock or five after 5:00. 

That is what she told you. 

The testimony of Odessa Willis is that this defendant came home at 6:00 
o*clock. 

Now, bear in mind, Odessa Willis says that she was there all day. 
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Who is telling the truth, Odessa Willis or Mildred Coleman, as to what time 
this defendant came home on that day? : 

That is one thing they can be mistaken about. They seem to be sure about 
everything else. . 

Then Mildred Coleman told you, and it came on cross-examination, that, 

I believe, she went to the cleaners or somewhere else, and that he came home 
then about 9:00 o'clock that night. 

Then she also told you that when he came home about 9:00 o'clock she had 
prepared dinner for him; and the testimony of Odessa Willis was that the din- 
ner was prepared or fixed, as she used the word, at 5:30. 

Then she (Mildred Coleman) was asked, members of the jury, if you recall, 
"Were you in the premises there when the police officers! came after midnight?" 
And she said, "Around 1:40." And she said that she was, and she was also asked 
if it wasn't true that in those premises the police officers Saw a pair of shoes 


that were wet, and if they did not contain some mud, aad § she said yes, the pol- 


ice inquired about that. 

But then, members of the jury, she, on cross- examination, tried to give 
an explanation as to how those shoes got wet and how there was some mud on 
the soles of those shoes, and she said that in the morning before the police came 
she had gone to the bathroom outside and she had put on the defendant's shoes 
and that is how they got wet. 

Now, at the time that the police came, members of the jury, when asked 
about the shoes, this defendant said that they got wet because he had gone out- 
side and that is how they got wet and muddy. ; 

Now, Mildred Coleman did not tell the police, when they inquired about that, 
that the shoes were wet because she had placed them on when she had gone outside. 

There is another significant fact, and it was admitted by the witnesses that 
there is no yellow mud in that back yard, that there is just black dirt or mud, 
and the testimony of the officers is, members of the jury, that it contained yel- 
low mud. 

Then we presented, on the basis of the testimony of io Willis, we pre- 
sented in rebuttal the police officer who told you that when he had gone to the 
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premises to make an arrest of this defendant that he had seen Odessa Willis 

on the first floor and that he had asked Odessa Willis at that time if she knew 
what time this defendant came home, and she told the officer she did not 

know what time he came home. Yet, her testimony is that he came at 6:00 dclock, 

and it is not consistent with the testimony of Mildred Coleman. 

Then, as a rebuttal witness, on the basis of the testimony of Mildred Cole- 
man, we presented for your consideration, in answer to the testimony of Mildred 
Coleman, we presented Harry from Harry's Liquor Store, and I believe his name 
is Harry Slavitt. 

_ And if you recall, he testified that this defendant whom he had known, had 
worked parttime for him, and that he was positive that on April 22, 1957, that 
this defendant did not work for him and that he had not worked for him, and he 
gave you that explanation in answer to counsel's question on cross-examination, 
that this defendant had not worked for him for a period of about two weeks, and 
he told you what that explanation was. 

* * * *£ * * * * 

| CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen, I remind you again that there are 
certain general principles of law which apply in all criminal cases, and there- 
fore in this one. But I think before I discuss them with you or outline them to 
you I should tell you this, because the question has been raised from time to 
time, that the handbook for jurors which you have all been given at the begin- 
ning of your service here is designed to be and purports to be nothing else but, 


and you won't find in its content anything else but, a general outline of proced- 


ure in the court, civil and criminal. 
It is designed as a kind of a guide for you, to sort of acclimate you to your 
new brief situation, what the trial of a case is about and so on. 

_ You have read it and you know what it says. It does not purport to be law 
and it isn't. The law of a case you get from the judge, and you will get it now 
from me, and what the Court tells you is the law is absolutely binding upon you 
and you may not challenge it. It is designed to guide you to your ultimate 
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determination of the truth of the matters, the guilt or innocence of the defendant. 

Insofar as the facts of the case are concerned, it is your judgment and your 
decision which controls and not mine. I am entitled to comment upon the evi- 
dence in the case for your guidance but not for your direction. 

I seldom do it because it is dangerous, I think, dangerous because it may 
indicate to you my belief in the guilt or innocence of the defendant, and so I 
don't do it except when I think it is necessary to illustrate some part of law, 
which I believe in this case will not be necessary. 


Now then, to return to the general principles of law, a first of them is 


that the indictment in the case, the charge against the defendant, is not evidence 
against him. It is a charge, an accusation, and there is a presumption of law 

that the defendant is presumed to be innocent of that charge and that pre- 
sumption, being not an inference, but a presumption, continues and protects 
him, continues with him to the end of the case, and it is sufficient alone to ac- 
quit him unless you are satisfied of his guilt beyond a reasonable doubt, be- 
cause in a criminal case the burden is always upon the government to establish 
the guilt of the defendant beyond a reasonable doubt, never upon the defendant 
to establish his innocence. | 

For example, in this case, the defendant did not testify. He doesn't have 
to. He can rest upon the government's case. You are not entitled to draw any 
inference whatever from his failure to testify because the burden is on the gov- 
ernment to satisfy you beyond a reasonable doubt that it has a case of guilt. It 
is not upon him to satisfy you that he is innocent. 7 

Now, that goes for each element of the offenses charged, and I will come 
to them in a brief time. 

A mere suspicion of guilt or a probability of guilt is hot enough. 

You will, of course, wonder, I would think rather naturally you would won- 


_ der what does this all mean, by the term "reasonable doubt." 


123 


Reasonable doubt means, ladies and gentlemen, exactly what it says. There 
is no complexity about it at all. It is a doubt which is based upon reason. 
It is a doubt which is reasonable and it arises, if it does at all, from the evidence 
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in the case or, if you think so, lack of necessary evidence. Itis such a doubt 
as, after a full and fair consideration of all of the evidence, would leave a jur- 
or’s mind so undecided that he does not have an abiding conviction of guilt which 
he believes would remain unshaken by future thought and reflection. 

It is sometimes said that it is the kind of doubt that would cause a reason- 
ably thoughtful and prudent person to hesitate to act if confronted with a matter 
of real importance concerning his own affairs. 

But the doubt does not arise, and cannot in law properly arise from mere 
conjecture or whim or caprice or sympathy or prejudice or feelings of sym- 
pathy or mercy or reluctance to convict therefor. 

It must be a conscientious belief, after a dispationate appraisal of the evi- 
dence, that there is reason to doubt the guilt of the defendant. And, of course, 
it goes without saying really, that the government does not have imposed upon 
it the burden to establish guilt beyond all doubt because the law recognizes that 
happenings between human beings can seldom, if ever, be established beyond 
any doubt. It is a mathematical impossibility, and so the law does not require it. 

But it does say that no one should suffer the loss of his life or his liberty 
or his property, as the case may be, unless his guilt has been established to 
your satisfaction beyond a reasonable doubt as I have defined it. 

Now, in determining whether there is in your mind or should be in your 
mind a reasonable doubt, and in determining the guilt or innocence which is the 
ultimate issue here of the defendant, you must evaluate the testimony of each 
individual who took the witness stand. 

Only in that manner can you ascertain the truth and it is the truth you seek, 
of course. 

Now, bring to that task your own good common sense, your own experiences 
in life, your knowledge of human nature, of people, what makes them do the 
things they do, in the vernacular, what makes them tick. Take into account the 
sources of knowledge of the witnesses, their intelligence, their motives, if you 
are able to discern them. 


' Consider whether the testimony they have given is frank or evasive or any 
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inconsistencies within the story of an individual witness or as opposed to some 


other witness. And if you think there are inconsistencies, then you ask your- 
selves what kind of inconsistencies? The kind that you would rather normally 
expect to find in the testimony of a truthful person or is it rather the inconsis- 
tency that you would more likely find in the company of falsehood, not truth? 

The demeanor and the conduct of the witnesses on the stand; their interest 
in the case and the people concerned in the case, friendship or animosity to- 
ward the people in the case, may or may not affect the capacity or the desire 
of a witness to tell the truth. i 

You give to the testimony of each witness that weight to which you think it 
is entitled in the light of the consideration which I have suggested to you, and 
in the light of the whole of the evidence. 

It is almost a fetish with me that there is no such thing as the testimony 
of a single individual standing alone. 

You must consider the testimony of each sratividual { in the light of all of 
the testimony. | 

It may be, indeed, that having done so you may believe that one witness 
does stand out as more truthful and more accurate than others. That is all 
right. But his testimony certainly must have upon it the reflection of all of 
the evidence, so you decide the case on the whole, and not a piece of the whole. 

Now, if you believe that anyone who testified here testified falsely concern- 
ing a matter as to which he could not reasonably have been mistaken, then you 
may disregard his testimony either in whole or in part. : 

So much, then, for the general principles of law walcn are applicable to 
this case. ! 

I come now to the case itself, and the indictment which charges this de- 
fendant. It is in two counts, which means that there are two charges leveled 
against this man. 

The first one charges him with housebreaking, and it reads as follows: 
"On or about April 23, 1957, within the District of Columbia, Artis S. Washing- 
ton entered the building of William J. Jones with intent to abel property of 
another." 
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There are two elements, each of which is necessary to be established by- 
yond a reasonable doubt to convict this defendant. 

One is an unlawful entry into the home of another, and second, that the ent- 
ry was made with the intent to steal. —_— 
a Now, if one enters the home, without permission, of another, he is tres- 





passing, and it is an unlawful entry, but it is not housebreaking within the mean- 
ing of the law. 
Housebreaking is an unlawful entry with a specific intent to do a wrongful 


‘act, in this case, to steal, so that you have those two elements; one, you must 


be satisfied beyond a reasonable doubt that there was an unlawful, that is im- 
permissible, entry into the house, and, two, that the entry was made with the 
intent to steal. a 
— Now, there has been no evidence in this case of any specific direct evidence 
or circumstantial evidence, for that matter, or any intent to steal, but the law 

_ permits you to infer from the circumstances of a case, if you will, that 





an unlawful entry under certain circumstances was an entry into a home with 
the intent to steal something after the one who enters gets in there. 

To illustrate that -- this has happened more than once -- suppose a man 
gets drunk somewhere and he decides that, by golly, he has got to go to sleep. 
So when he comes to that conclusion he just gets into a house in one fashion or 
another and goes to sleep. He doesn't steal anything. He didn't have stealing 
in his mind when he went in there. That is not a housebreaking. That is an 
unlawful entry, which is a misdemeanor and not a felony, because he didn't go 
in there to steal, he went in there to sleep it off. 

But if one who is not drunk breaks in, in however fashion, opening a window, 
as is suggested here, or breaking a door or whatever, goes into the home of 
another when he is not drunk, then you may infer that his illegal entry was with 
the purpose of stealing, though his purpose may have diverted after he entered 


to some other scheme. 
Now, if you have a reasonable doubt about either the illegal entry or the 
illegal entry with an intent to steal, then you must find the defendant not guilty 
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! of the first count of the indictment. : 
128 The second count. The second charge in this case reads as follows: "On - 
or about April 23, 1957, within the District of Columbia, Artis S. Washington 
did unlawfully make an assault upon Reva Burgit," the young girl who testi- 
fied here. ! 
- Now, there are many definitions of an assault, none le them quiet satisfy 
me, but I will read to you two which come as close, I guess, as one can get. 
One definition is this: That an assault is force unlawfully directed or ap- 
plied to the person of another under such circumstances as to cause a well 
founded apprehension of immediate peril. And again, any act causing a well 
founded apprehension of immediate peril from a force alneady partially or fully 
put in motion is an assault. | 
4 Now, to put it the short way. If you believe the testimony of the girl as to 
what happened to her, that is to say, that a man at the hour of the night that she 
told you put his hands upon her person and frightened her, that is an assault 
in law. And if you believe beyond a reasonable doubt that this defendant did it, 
then he is guilty of the second count of the indictment. _ 
So much, I think, for the case. 
Now, the defendant's defense is what has been reterred to by both counselas an 
alibi, which means simply ~- that is a term used in the law which sometimes 





* | carries with it a kind of odious connotation and should not. It simply means 
that the defendant says he wasn't there. | 





129 He produced two witnesses, his common law wife with whom he was living, 
and her mother, and she says that he was home, or they ‘i that he was home 
at the time this offense was committed. 7 
The government introduced evidence which contradicts that, and that is the 
question of fact that you will have to resolve. : 
If he wasn’t there, obviously he isn't guilty. If he was, he may or may not 
be guilty, depending on as you find the facts under the instructions that I have 


given to you. 
Ladies and gentlemen, I didn't get here at the first of the month and then 
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was ill again after I did get here, so that I don’t remember whether all of you 
have sat upon a case or not, but whether you have or not, it won't do any harm 
to refresh your recollections, perhaps, to this extent. 
First, when you retire to your jury room, select a foreman among your- 
selves, which you can do quickly enough, and then -- and this goes for all cases 
that you will hear for the rest of the month, of course -- when you discuss the 
case do so with some degree of formality, not too much, because too much is 
just as bad as none at all, but don't ever let yourselves get into a situation where 
you are all talking and none of you are listening. 
Consider the matter with a view to and with respect for the views of your 
fellows. 
Your verdict must be unanimous, of course, as you probably know. 
When you are ready, knock on the door of the jury room and the marshal 
will let the clerk know, and me, and we will take your verdict. 
When you come in, the foreman will be asked by the clerk, "How do you 
find as to the defendant Washington on the first count of the indictment," and 
the foreman will answer for you, "Guilty" or "Not guilty," as the case may be. 
Then the clerk will ask the foreman, "How do you find as to the defendant 
on the second count of the indictment,"’ and your verdict will be guilty or not 
guilty, as the case may be. 
You may take the case. _ 
* * * * *€ * * 
: VERDICT OF THE JURY i 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a verdict? 
THE FOREMAN: We have. 
THE DEPUTY CLERK: What say you as to Artis S. Washington on Count 1. 
THE FOREMAN: We find the defendant guilty. 
THE DEPUTY CLERK: On Count 1. What say you as to Count 2? 
THE FOREMAN: We just found on just one count. 
THE COURT: You mean, Mr. Mahoney, that the jurors did not pass on the 
second count? You see, the indictment has two charges init. The first one 6 
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charges housebreaking and the second one charges assault. You find the de- 
fendant guilty on the first count which is housebreaking. _ 

THE FOREMAN: We find the defendant guilty on assaulting the girl. 

THE COURT: You find the defendant guilty of assaulting the girl. That 
is the second count of the indictment. What about the first count, which charges 
him with housebreaking? : 

THE FOREMAN: We find the defendant guilty. 

THE COURT: You find the defendant guilty on that count also? 

THE FOREMAN: Yes, sir. : 

THE COURT: Poll the jurors. | 

THE DEPUTY CLERK: Members of the jury, as your names are called, 


state your individual verdict, first on count 1. 
THE COURT: Which is the housebreaking count. on them by name. 
THE DEPUTY CLERK: George Many. : 

JUROR MANY: Guilty on Count 1. Guilty on Count 2 


THE DEPUTY CLERK: John Bachman. 

JUROR BACHMAN: Guilty on Count 1 and Count 2. 
THE DEPUTY CLERK: Samuel Blaxton. 

JUROR BLAXTON: Guilty on Count 1 and Count 2. 
THE DEPUTY CLERK: John Bowman. 

JUROR BOWMAN: Guilty on Count 1 and 2. 

THE DEPUTY CLERK: Marie Buehler. 

JUROR BUEHLER: Guilty, Count 1. Guilty, Count z,| 
THE DEPUTY CLERK: Olga Clickner. | 
JUROR CLICKNER: Guilty on both counts. 

THE DEPUTY CLERK: John Collier. 

JUROR COLLIER: Guilty, Count 1. Guilty, Count 2, | 
THE DEPUTY CLERK: Clarence Mahoney. 

JUROR MAHONEY: Guilty on Count 1 and Count 2. 
THE DEPUTY CLERK: Karl Gochenour. 

JUROR GOCHENOUR: Guilty on Count 1 and Count 2. 
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THE DEPUTY CLERK: Edwin Henson. 
JUROR HENSON: Guilty on both counts. 
THE DEPUTY CLERK: Martin Katcher. 
-JOROR KATCHER: Guilty on Count 1 and 2. 
THE DEPUTY CLERK: Catherine Mazzucco. 
JUROR MAZZUCCO: Guilty on Count 1 and 2. 
THE DEPUTY CLERK: The jury has been polled. 
THE COURT: Mr. Dedmon, I appreciate your services to the Court as an 
appointed counsel in this case. You have done all that could be expected of you. 
: * * * *£ * * * * 
SENTENCE 
THE COURT: Will you come around, Mr. Dedmon. What do you have to 
say, if anything, for this man? 
MR. DEDMON: If Your Honor please, as His Honor knows, I was appoint- 
ed by the Court to defend this man. 


THE COURT: I know you were. 

MR. DEDMON: I would like for His Honor to take into consideration in 
meting out the sentence the time that this man has spent in jail. He has been 
in jail since April, 1957. His Honor heard the evidence in this case and there 


may be some doubt in my mind, though I guess there was none in the jury's 
mind, but I ask His Honor to take into consideration the things that did happen 
and the time this man has been in jail in meting out the sentence in this case. 

THE COURT: I think I should take into consideration the latter. I always 
do take that into consideration, andI will. What do you want to say for yourself? 

DEFENDANT WASHINGTON: I have nothing to say, sir. 

THE COURT: Nothing at all? 

DEFENDANT WASHINGTON: No. 

THE COURT: I don't really think you could say much. You were sentenced 
before to nine years and you served seven of them and it did not do you a bitof 
good in the world. You have a record that starts in 1938 and comes right upto 
this very time and so I guess there isn't much that can be done for you. I will 
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take into account the time you have already been in jail, and your sentence is 
three to eleven years. 
* * *£ * * kK *€ 
137 [Filed August 5, 1958] | 
September 12, 1957 
The above-entitled matter came on for hearing before the Honorable 
JAMES R. KIRKLAND. 
AP PEARANCES: 
On behalf of the government: 


VICTOR W. CAPUTY, Esq., | 
Assistant United States 
District Attorney. 


On behalf of the defendant: 


C. J. McCOOL, Esq. 


* * * *£ * * & * i 
Friday, September 13, 1957 


— 140 THE DEPUTY CLERK: Case of Artis S. Washington. 
* * * * * * * * | 


MR. MC COOL: The defendant apparently wants to be the attorney in the 
case and act as his own counsel and handle the case in his particular manner. 


His main contention is he is being discriminated against because of race. 

Counsel does not believe that the allegations of the defendant with reference 
to discrimination are well founded. I would like to be relieved from the case 
since I don't feel I could do along with the contentions of ‘ defendant. 

*_ x* * * * & KX * | 

THE COURT: Has he taken the stand against you that he feels that you are 
not capable? 

MR. MC COOL: Not as yet. But it must come to that, as apparently he 
did with previous counsel. He requested that Wesley or Curtis Mitchell or Mr. 
Harris or Leon Williams be appointed. His feelings are of discrimination. 

141 Counsel might suggest to the court that perhaps he would be happier if 

counsel of his own race were appointed. I do not believe it will be possible in 


this case for counsel to serve in this case. 
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* * *£ *& *& *& * * 
; MR. MC COOL: There are allegations which are not well founded, in my 
opinion. 

THE COURT: This presents a difficult problem to the Court. The Govern- 
ment is ready to proceed. 

MR. CAPUTY: Counsel talked to me on that. I advised him that I thought 
he could rightly represent him for this particular motion, and if he wanted to 
withdraw he could request it of the Court. 

* * * *£ *& * & * 
THE COURT: He has had two counsel. 
MR. MC COOL: Yes. 
THE COURT: He has had Mr. Cockrill and he has had Mr. McCool. 
MR. CAPUTY: I think coun 1 could rightly represent him at this motion. 
* * *£ * * & & & 
142 . MR. CAPUTY: He could always raise the motion again at the time of the 
trial. 
THE COURT: I think the only thing I can do is call him out and ask if he is 
satisfied with the representation. | 

MR. MC COOL: At this time he has not questioned counsel 's representation, 
but because of the mamner in which he wishes to proceed counsel would not be 
able to rightfully, in justice, give him the proper attention. Counsel will defend 
the defendant as counsel sees best. 

MR. CAPUTY: I might say to the Court, in this motion he has labelled 
"to suppress," there is nothing that the Court has that was taken from him. 

THE COURT: Nothing was taken from him? 

MR. CAPUTY: No. It is a question of probable cause and commission of 
a crime. 

MR. MC COOL: He also made oral confession, and perhaps there is ad» 
missibility to that. 

MR. CAPUTY: I don't have any oral confession. 

* * * * * * * 
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143 THE COURT: Are both sides ready to proceed in this matter, United 

States vs. Artis S. Washington ? 

MR. MC COOL: Yes. 

MR. CAPUTY: Yes. 

THE COURT: You may proceed. 

MR. MC COOL: May we approach the bench? 

THE COURT: Yes. 

(At the bench:) 

MR. MC COOL: What the defendant wishes to suppress is the appearance 
of the witnesses. 

THE COURT: What is your position as counsel? 

MR. MC COOL: I do not see any permit init. He says the reason is be- 
cause there was mistaken identity. | 

MR. CAPTUY: That doesn't come under the purview -~ 

THE COURT: You say there was no evidence seized? 


MR. CAPUTY: No. Just arrest within a half-hour, and he was in a line- 
up and positive identification by the young girl. | 
144 MR. MC COOL: He alleged they picked up that yellow shirt as well. 


MR. CAPUTY: Nothing was taken from him. | 

THE COURT: Let me ask him one or two questions. | 

(In open court:) : 

THE COURT: Mr. Washington, in your own behalf you filed a motion which 
is set forth in the caption, "A motion to suppress and quash illegal arrest and 
to quash the indictment.'' I understand from Mr. McCool what you want to do 
is suppress the appearance of the witnesses who might appear and testify 
against you, is that what you have in mind? | 

THE DEFENDANT: Yes, sir. | 

THE COURT: The Court understands that no evidence was seized whatso- 
ever. So the motion to suppress would not be in order there. 

The matter that you raise is not well taken. The government has witnesses 
who will testify concerning your guilt or innocence. They are subject to subpoena 
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and would have to be here. Is that the only point you make? 

‘THE DEFENDANT: They have me charged with housebreaking and assault. 
I never was 'raigned on that assault. The indictment comes in with assault only. 
I have my commitment papers in jail to prove that fact. 

145 THE COURT: The record shows the indictment was returned on June 24, 
1957, and four days later on June 28 you were arraigned, and you did enter a 
plea of not guilty, which, of course, is still pending. Is there anything further ? 

' THE DEFENDANT: On the assault, can it be brought back on? I never 
was arraigned for it. 

THE COURT: The record in the case shows that you were arraigned on 
that charge. That is your position at the present time, that you are not guilty 
of that offense? 

THE DEFENDANT: Yes. 

THE COURT: Weren't you furnished a copy of the indictment on June 25, 
1957? 

THE DEFENDANT: Yes, sir. What happens, the commitment papers 
stating the fact that I was only charged with housebreaking. If I had been ar- 
raigned I would be arraigned on housebreaking and assault at the same time. 

THE COURT: The record in the case shows that you were held or bound 
over from the Municipal Court on May 8, 1957, and were there bound over both 
for housebreaking and unlawful assault on one Reva Jane Burgit. It does show 
that you were given a preliminary hearing under both of those charges. 

146 Is there anything else? 

THE DEFENDANT: Would you mind looking at these commitment hearings 
and the housebreaking would show -- 

THE COURT: The record in the Municipal Court in Case No. U.S. 2,554-57 
show that you were bound over by that Court on both for the action of the United 
States District Court for the District of Columbia, on both charges, the charge 
of unlawfully breaking and entering the premises of 712 F Street, Northwest, 
in the nighttime and with felonious intent to commit a crime and then and there- 
in making an unlawful assault on Reva Burgit. Both are there. 


Anything else? 
THE DEFENDANT: No, sir. 
THE COURT: Since your motion is not timely and the representations 
do not bear out the matters which are alleged, the motion to suppress and 
quash the illegal arrest and quash the indictment will be overruled. 
Mr. McCool has been acting as your attorney. Are you satisfied with him? 
THE DEFENDANT: No, sir. 
THE COURT: Do you want another ? 
THE DEFENDANT: Yes, sir. ! 
THE COURT: We will appoint an attorney of your own race. 
* * * * * * Kk * | 
147 THE COURT: Then the order of the Court in the case of United States vs. 
Artis S. Washington will be that by consent of counsel the defendant’ s motion 
to quash the arrest is withdrawn with leave to counsel to file any appropriate 
and timely motions. 
* * * * * * * 
171 [Filed September 16, 1958 ] 
October 11, 1957 


The above-entitled action came on for hearing on motion to subpoena 
witnesses, before the HONORABLE JAMES W. MORRIS, United States District 
Judge, at 3:15 o'clock p.m. 

APPEARANCES: 

On behalf of the United States: 


VICTOR CAPUTY 
Assistant United States Attorney 


On behalf of the Defendant: 
JESSE DEDMON, ESQ. 
* *£ *£ * * *& *& & : 

172 MR. DEDMON: The Court please, this is a motion filed by the defendant 
himself to compel the subpoena of witnesses. He had talked to me about these 
witnesses -- the trial comes up on the 16th -- and I had intended to subpoena 
these witnesses. 
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THE COURT: What does he want to make a motion about? 

MR. DEDMON: I don't know why he made a motion, he will have to say 
that. 

DEFENDANT WASHINGTON: The motion was filed before I heard from 
my lawyer. 

THE COURT: Now, are you satisfied with what is being done? 

DEFENDANT WASHINGTON: Yes, sir. 


THE COURT: Then there is no need to struggle with this motion. 
| * * * * * * * * 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14712 


ARTIS S. WASHINGTON, 


THE UNITED STATES OF AMERICA, 
APPELLEE 





APPEAL FROM JUDGMENT OF CONVICTION OF 
HOUSEBREAKING IN VIOLATION OF 22 D.c.C. § 180 
AND ASSAULT IN VIOLATION OF 22 D.C.c. § 504 


BRIEF FOR APPELLANT 





JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction, 


following a verdict of guilty, of the offenses of house- 

pr2aking and assault in violation of 22 D.Cc.C. §§ 1801 and 
504 as charged in an indictment filed June 24, 1957 .2/ The 
District Court had jurisdiction under 11 D.C.C. §§ 305 and 
306. | 


The judgment of conviction was entered and a 





sentence of 3 to 11 years was imposed on November 8, 1957 


| 
1/ Joint Appendix, p. 2 (hereinafter cited J.A.__.) 





(J.A. 6, 72-73). On the same day Appellant filed notice of 
appeal and application for leave to proceed without pre- 
payment of costs (J.A. 6-9). Such leave having been denied 
by the District Court, it was eventually granted by this 
Court by order dated August 28, 1958, in No. Misc, 996 in 
this Court (J.A. 9-10). Pursuant to that order the record 
on appeal was timely filed on October 7, 1958. This Court 
has jurisdiction under 28 U.S.C. §§ 1291 and 1915 and Rule 
37, Federal Rules of Criminal Procedure. 


STATEMENT OF THE CASE 


On June 24, 1957, an indictment was filed charging 
Appellant in two counts, The first count was for house- 
breaking, charging that on or about April 23, 1957, 
Appellant entered the dwelling of William J. Jones "with 
intent to steal property of another". The second count 


was for assault, charging that at the same time Appellant 


"did unlawfully make an assault upon Reva J. Burgit” (J.A. 


2). 

Following a plea of not guilty to each count a 
jury trial was had and the jury found Appellant guilty on 
both counts, though not without some initial confusion 
(J.A. 70-72, 5). A general sentence of from 3 to ll years 
was imposed (J.A. 6, 72-73), which can be sustained only 
under the housebreaking conviction. 

The’ Government's witnesses as to the housebreaking 
and assault were Jones and his 13-year-old granddaughter, 
Reva. The substance of their testimony (J.A. 13-24) was: 

Shortly after 10:00 p.m. on the night of April 22, 





1957, Reva dressed and came downstairs with her grandfather 
because she had been frightened by a mouse in the upstairs 
of his house at 713 F Street, S.W. Jones and Reva then feil 
asleep in the living room of the house, he on the couch and 
she in a chair. (J.A. 14, 16, 19) Between midnight and 1:00 
a.m. Reva suddenly woke up to find a "colored man" standing 
in front of her with his hand on the bottom of her jersey. 
She screamed, and he put his hands on her neck and told her 
to shut up. Her screams awoke Jones who turned on the 
light. As Jones was doing so, the colored man hit Reva 
on the left side of her head, bruising it te little” (J.A. 
14-16, 20-21). 
When Jones turned on the light, he saw a, man "on 
the chaix"' and hit him with a cane. The intruder than 
"started to walk out the back way" and "went out the back 


door" (J.A. 20). Permission to enter had not been given 


and entry was apparently effected through a kitchen window 


(S.A. 23). | 
The time between the awakening of Reva and Jones 
ana the walking out of the intruder was 2 matter of a few 
moments at best—"it was done so quick" (J.A. 21). Never- 
theless, and although they had just awakened from sleep in 
a room in which the lights were not on, Jones and Reva 
weve positive in identifying Appellant as the intruder 
(J.A. 15-18, 20-23). However, they could not recall how he 
was dressed except that he wore a yellow shirt and had no 
hat (j.A. 17, 21-23). 
This was the substance of the testimony, of the 


Government's witnesses to the offenses charged. As stated 








by the Court in its charge, there was ". . . no evidence in 


this case of any specific direct evidence or circumstantial 
evidence, for that matter, of any intent to steal..." 
(J.A. 68). Thus, the record is barren of any testimony 
that anything of value was in Jones' house, that anything 
was taken or even touched or that Appellant had come on 
larceny bent, bearing the tools of the trade, taking pre- 
cautions such as wearing gloves, carrying a flashlight, 
having a bag for Joot, having a means for getaway, and 
so forth. 

Appellant uid not take the stand. His defense was 
an alibi. Two witnesses appeared on his behalf—Mildred 3 
Coleman, his common-law wife, and her mother, Odessa Willis. 
Both testified that Appellant came home at 9:00 p.m. on 
April 22, 1957,: to the house which they shared at 937 F 
Street, S.W., and did not go out thereafter (J.A. 30-31, 
41-42, 42-43, 49-50). 

At about 1:40 a.m. in the early morning of 
April 23, 1957,2/ approximately an hour after the offenses 
had been reported to the police, Appeliant was arrested 
without a warrant in the bedroom of his home (J.A. 25-27, 43. 
50-51). There were six officers in the arresting party (J.A. 
27)—"a gang of them" (J.A. 51). They knocked but, so far 
as the record shows, did not announce that their purpose was 
to arrest Appellant. Instead, they stated that they wanted 


to come in to speak to Appellant and his wife for a minute 


2/ The arresting officer testified that the arrest was 
made about 1:00 a.m. (J.A. 25-26). However, Appellant's 
wife placed the time as twenty minutes to two (J.A. 49-50). 
This seems closer to the mark, being supported by the state- 
ment of the liquor store owner, who was called on the tele- 
phone by the police in the course of their investigation 
leading to the arrest, that he was called around 1:30 a.m. 
(J.A. 57), and by the fact that the police responded to the 
ora neeeene report at about 12:30 a.m. (J.A. 24), and it 

© vious OOK some ne a S Ne Me =a hale awh biamalal\sa 





(J.A. 43). She letsthem in and they proceeded to the bed- 
room on the second floor where they woke Appellant) up, 
started to search the closet and placed him under arrest 
(JOR. 435) 2525). 
The arresting officer testified as follows con- 
cerning the roundabout trail which led to the arrest of 
Appellant (J.A. 26-27): | 
Reva told the officer that the man who pulled 
"her blouse out of her skirt" was a man she had seen the 
previous afternoon outside the house talking to a Chinese 
boy; the officer went to the house of that boy whol told 
him the man's first name was Artis and that he hung around 
the liquor store; the officer telephoned the liquor store 
owner and asked him if he had a man working for him by the 
name of Artis, and the owner replied that he did, some- 
times, and that he thought the man lived at 917 F Street, 
S.W. "[S]ome people around F Street" told the officer 


that the man lived at 937 F Street, S.W. 


However, the liquor store owner, Slavitt, a 


rebuttal witness for the Government, testified that the 
officer did not mention the man by name to him, but only 
gave a description and was told "I think that is the chap 
you mean.” (J.A.57) 
Following his arrest, Appellant was told to get 
dressed, that the "Captain wants to talk to you", and his 
wife was told to leave the door open because he would be 
back (J.A.27, 43). Appellant was then taken to No. 4 


Precinet where he was talked to about the offenses and, 








according to the arresting officer, admitted that he had 
assaulted Reva but claimed he didn't do it in the house 
because he didn't like the idea of a felony hanging over 
his head (J.A. 25) .3/ Later, Appellant was taken to 
police headquarters where he was placed in a line-up and 
identified by Reva as her assailant although at first she 
"wasn't too sure" (J.A. 15-16, 25, 28). It was not until 
some time after 9:00 a.m. on the morning of April 23, 1957, 
or something over eight hours after the arrest, that 
Appellant was taken before a committing magistrate, Judge 
Howard of the Municipal Court .4/ 

Before the trial Appellant, acting pro se made 
an inartistic and unsuccessful motion to challenge the 
arrest and to suppress evidence obtained by it (J.A. 3-4). 
In the hearing on that motion the prosecutor advised the 
Court that he didn't have “any oral confession” (J.A. 74). 
Nevertheless, at the trial evidence was received of 
Appellant's oral admission of the assault and of other 
matters learned by the police as a result of the arrest, 
all of which were obviously harmful to Appellant's 
defense, as follows: 

(Ll) The arresting officer, Shreve, testi- 
fied about Appellant's admission of the assault while he 
was being talked to about the offenses at No. 4 Precinct 
subsequent to his arrest (J.A. 25, 28). 

(2) The arresting officer testified that 


BY The time of the admission was placed by the arresting 
officer at about 1:40 a.m., or 40 minutes after the time 
of the arrest as stated by the officer. However the ad- 
mission was obviously made later than that since the 
arrest was not made until approximately 1:40—see Note 2. 


4/ See the complaint, J.A. 1. This was the only paper 
transmitted by the Municipal Court to the District Court 
pursuant to Rule 5(c) of the Federal Rules of Criminal 
Procedure, 6 





4t had been raining earlier in the evening of April 22, 
1957, and that when he went to Appellant's house and "got 
him, his shoes were sitting on the floor and they were wet 
and they had some mud on them, fresh mud" (J.A. 26) . The 
significance of this testimony is obvious since OEE = 
two alibi witnesses both testified that it had not been 
raining when Appellant came home to stay at 9:00 p.m. and 
that his shoes were dry at that time (J.A. 39-40, 48-49). 


One of those witnesses, Mildred Coleman, testified that 


Appellant's shoes were wet and muddy because she used them 


to go to the outdoor toilet in the back yard about 12:30 
a.m., and, although she had testified that Appellant had 
not left the room, she was forced to admit that Appellant 
had told the arresting officers that he had used the shoes 
to go to the toilet when they questioned him as to why the 
shoes were wet and muddy. She also stated that site did 
not tell the police she had used the shoes because they 
did not ask her. (J.A. 49-50, 51, 52) In rebuttal, the 
arresting officer testified that the shoes had yellow mud 
on them while the soil in the back yard was black! (J.A. 
53-54). Mildred Coleman also admitted that the soil was 
black (J.A. 50). Understandably, the prosecuting 
attorney stressed this testimony about the shoes being 
wet and covered with yellow mud and about who used them 
to go to the bathroom in his argument to the jury (Jens 
60, 63). 
(3) Odessa Willis, Appellant's other 

alibi witness, who also testified that Appellant came in 


at 9:00 p.m. and didn't go out thereafter, denied that 








the police talked to her or asked her what time Appellant 
came in when they arrested Appellant at the home she shared 
with him and her daughter (J.A. 52-53). Again, in rebuttal, 
the arresting officer testified that at the time of arrest 
he asked Mrs. Willis if she knew what time Appellant "went 
out or what time he came in" and that she "said she didn't 
know" (J.A. 53). 

Appellant's trial counsel, who was the third 
attorney appointed to defend, 2/ aid not object to any of 
this testimony or raise any question concerning the 
arrest. He did not bring out that the prosecutor in the 
hearing on the motion to suppress had denied having any 
oral confession and he did not renew that motion. Also, 
although Mallory v. United States, 354 U.S. UO, was 
decided some four months prior to the trial, he did not 
raise any question thereunder as to the admissibility of 
the oral admission of the assault, and he did not develop 
fully the circumstances under which that admission was 
made (J.A. 28). 

On September 21, 1957, after the appointment of 
Appellant's trial counsel, Appellant filed pro se a motion 
to subpoena six witnesses (J.A. 5). At a hearing on 
October 11, 1957, Appellant's trial attorney stated that 
he intended to call those persons, and the motion was 
withdrawn (J.A. 77-78, 11). Nevertheless, only two of 
them were called at the trial. Appellant's trial counsel 
also said in his opening statement that proof would be 


5/ Counsel had not been appointed for Appellant when he 
was arraigned and pled not guilty to the indictment (J.A. 
2). Two attorneys who were appointed thereafter were 
given leave to withdraw (J.A. 11). 
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offered that Appellant had been visiting with a friend 

at 901 G Street, N.W., before going home about 9:\00 p.m., 
and that "he had been drinking" (J.A. 30), but he did not 
offer any testimony about the visit or the drinking. He 


did bring out on recross-examination of Jones circumstances 


relating to the manner of entry, although the prosecution 


had failed to go into that (J.A.23). 
At the end of the Government's case and again at 
the end of the entire case, Appellant's trial attorney 
moved for a directed verdict of acquittal which was denied 
(J.A. 29-30, 58) No objections were taken to the 
instructions to the jury. : 
Appellant has been continuously in custody since 
his arrest in the early morning of April 23, 1957. Fol- 
lowing judgment and sentence on November 8, 1957, he was 
transferred to the Lorton Reformatory. On Sesto es 8, 
1958, Appellant elected not to serve his sentence! and he 
is now in the District Jail. 


STATUTES INVOLVED 


Section 22-1801 of the District of Columbia 


Code provides: 
"Whoever shall, either in the night or in 
the daytime, break and enter, or enter without 
breaking, any dwelling, bank, store, warehouse, 
shop, stable, or other building,or any apart 
ment or room, whether at the time occupied or 
not, or any steamboat, canal boat, vessel, or 
other watercraft, or railroad car, or any yard 
where any lumber, coal, or other goods or 
chattels are deposited and kept for the pur-| 
pose of trade, with intent to break and carry 
away any part thereof or any fixture or other 
thing attached to or connected with the same, 
or to commit any criminal offense, shall be | 
imprisoned for not more than fifteen years. 
(Mar. 3, 1901, 31 Stat. 1323, ch. 854, § 823,)" 


| 








Section 22-504 of the District of Columbia Code 
provides: 
"Whoever unlawfully assaults, or threatens 
another in a menacing manner, shall be fined not 
more than five hundred dollars or be imprisoned 


not more than twelve months, or both. (Mar. 3, 
1901, 31 Stat. 1322, ch. 854, § 806.)" 


STATEMENT OF POINTS 


1. ‘The evidence is insufficient to sustain the 
conviction on the charge of housebreaking, since there was 
no substantial evidence to show that Appellant entered “with 
intent to steal property of another", an essential element 
of the housebreaking charge as laid in the indictment; 

2. The arrest of Appellant in his home, without 
a warrant, was illegal because made without probable cause 
and in an improper manner, and testimony 2s to matters 
learned by the police as a result of the illegal arrest 
should have been excluded as the illicit fruit thereof. 

3. Testimony that Appellant orally admitted the 
assault, while in custody and before arraignment, should 
have been excluded under the rule of Mallory v. United 
States, 354 U.S. 449. 

4, Appellant did not enjoy the effective assist- 


ance of counsel at every stage of the proceedings. 


SUMMARY OF ARGUMENT 


A. ‘|The housebreaking conviction must be reversed 
because there’ was no substantial evidence that the entry 
was made “with intent to steal" as charged in the indict- 
ment. There was no direct or circumstantial evidence of 


such intent and the jury was allowed to infer it simply 





from the entry itself. This will not do, for "the mere 
fact of entering" does not raise "the presumption of a 
felonious intent", Cady v. United States, 54 App |D.C. 10, 
11, 293 Fed. 829, 830. Circumstances which supported the 
conviction in Cady are lacking here, and, in addition, the 
objective evidence, in the form of the assault, is incon- 
sistent with any intent to steal. aAffirmance of | this 
housebreaking conviction would be an unwarranted relaxation 
of the housebreaking statute. It would also be contrary to 
the rule that "there can be no conviction of crime on 
circumstantial evidence unless the only possible inference 
to be derived from it is that of guilt." Maryland & 
Virginia Milk Pro. Ass'n. v. United States, 90 U.S.ApD.D.C. 
14, 23, 193 F.2d 907, 917, cert. den. 338 U.S. 831. Since 
intent to steal was not even more probable than any other 
intent under the circumstances shown, a reasonable mind 
would have to have a reasonable doubt of the existence of 
any intent to steal, and the motion for a directed verdict 
should have been granted on the housebreaking charge. Cf. 
Cooper v. United States, 94 U.S.App.D.C. 343, 218 F.2d 39. 

B. The housebreaking and assault convictions 
must be reversed because they were influenced by |evi- 


dence, harmful to Appellant, which the police obtained 


by the illegal arrest of Appellant at his home without 


a warrant. That arrest was illegal bécause made without 
probable cause—the police not having reasonable |ground 
to believe that a felony had been committed or that 

Appellant had committed it—and more importantly because 


there was not present the "additional circumstance 


| 
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reasonably necessitating quick action" which is required 
before the privacy of a home can be invaded without a 
warrant, Morrison v. United States, No. 14467, __U.S.App. 
32) mete ete Lane SZ (October 16, 1958). The arrest was 
also illegal because the police failed to give the announce- 
ment of purpose which is required by Miller v. United States, 
357 U.S. 301. 

By the arrest the police learned facts, which 
were used in testimony at the trial, which substantially 
contradicted, if they did not entirely destroy, Appellant's 
alibi defense. The police also obtained an oral admission 
of the assault following the arrest. The exclusionary 
rules of evidence, which have been developed by the 
Federal courts to enforce Constitutional and statutory 


commands by denying the Government the benefit of evidence 


obtained by the wrongdoing of its agents in violation of 


those commands, and to preserve the integrity of the 
judicial process, require the reversal of this conviction 
which rests on evidence so obtained. Weeks v. United 
States, 232 U.S. 383; Nardone v. United States, 308 U.S. 
338; McNabb v. United States, 318 U.S. 332; Nueslein v. 
District of Columbia, 73 App.D.C. 85, 115 F.2d 690; Hanna 
v. United States, No. 14462, _—*U.S.App.D.C.__, ___ F.@d 
___ (October 2, 1958). 

C. ‘The convictions should be reversed because 
of the use of 'the oral admission of the assault which was 
obtained after arrest and before arraignment in the fashion 
condemned by Mallory v. United States, 354 U.S. 449, and 
Watson v. United States, 101 U.S.App.D.C. 350, 249 F.2d 
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106. Although the record is meagre, it shows, when fairly 
construed, that a situation was created which lent itself 
to the elicitation of a damaging statement to support the 
arrest and ultimate guilt of Appellant. Thus, Appellant 


was illegally arrested in his bedroom at an early morning 


hour, without the probable cause and necessitous circum- 
stances which are required to effect home arrests without 
warrants, and he was told that the "Captain" wanted to 
talk with him, He was then taken to the station and talked 
to about the offenses. In that compulsive Neanaonere and 
without benefit of the judicial caution required by Rule 
5(b) of the Federal Rules of Criminal Procedure, Appellant 


allegedly made the damaging admission. Although the time 
interval was apparently rather short, that is not the 
touchstone of Mallory—instead it is the "police purpose 
and conduct in the light of circumstances", Trilling Vv. 
United States, Nos. 13069, ____U.S.App.D.c. __, |__ F.2d 
____ (en bane, April 17, 1958). 
D. The convictions should be reversed Hecause 
Appellant did not enjoy the effective assistance of 
counsel which is his Constitutional right. Thus, 
Appellant's trial counsel failed to challenge the illegal 
arrest, failed to object to the damaging testimony on 
matters learned by the police through the arrest which 
contradicted Appellant's alibi defense, failed to|raise 
the Mallory point with respect to the admission of the 
assault, failed to produce evidence of the drinking he 
stated would be proved although the Court later used 
the drunk-sober distinction in the charge on the erucial 








element of intent to steal, and failed to object to that 
charge which in effect allowed the jury to infer that 
intent from the fact of entry alone. These deficiencies, 
in their total impact, show that the conduct of Appellant's 
defense fell short of the minimal competence which is re- 
quired if the Constitutional guarantee of the effective 
assistance of counsel is to have any concrete and vital 
meaning. 

ARGUMENT 


1. The housebreaking conviction must be reversed 
because there was no substantial evidence that the entry 


was made “with intent to steal", an essential element of 
the charge laid in the indictment. 

The Court correctly instructed the jury that in 
order to convict on the housebreaking charge 1t was neces- 
sary for the Government to establish beyond a reasonable 
doubt that the entry was made with intent to steal. The 
Court, also correctly, went on to state that "there has 
been no evidence in this case of any specific direct 
evidence or circumstantial evidence, for that matter, of 
any intent to steal". It then stated, however, that the 
law permits the jury "to infer from the circumstances of 
a case" that an entry was with intent to steal, and 
illustrated the point by contrasting between drunk and 
sober entry, stating that "if one who is not drunk 
breaks in, in however fashion, opening a window, as is 
suggested here," then the jury "may infer that his 
4llegal entry was with the purpose of stealing . . wn O/ 


6/ The entire charge on this point appears at J.A. 67-69. 
The drunk-sober dichotomy employed in the charge is to be 
noted in view of the opening statement of Appellant's 
attorney that proof would be offered that Appellant had 
been drinking and his subsequent failure to offer any 
testimony to that effect. See Point 4, infra. 





This instruction on intent to steal left it to the 
jury to convict on suspicion instead of evidence, went be- 
yond the decisions of this Court, and is based upon a 
principle which should not be adopted in the District of 
Columbia. | 

The "circumstances" from which the jury was thus 
permitted to infer intent to steal, as shown by the evi- 
dence at the trial, / were simply these: 

An intruder was in a house at midnight, having 


entered without permission, apparently through a kitchen 





window. He awakened the occupants by trying to pull the 
blouse out of the skirt of a 13-year-old girl ay 
asleep in a chair in the living room. When she screamed, 
he assaulted her. Upon being hit with a cane, he started 
to walk out the back way and went out the back door. 

The conclusion that the entry was made with in- 
tent to steal must accordingly be drawn from the fact of 
the entry itself. That will not do, for in Cady v. United 
States, 54 App.D.C. 10, 11, 293 Fed. 829, 830, this Court 
stated that the "mere fact of entering" does not raise 
"the presumption of a felonious intent". True, that case 
went on to affirm a conviction for entry with intent to 
commit larceny, but in so doing it stressed that "(tjhere 
4s much more here than the mere entering", and it! pointed 
to the circumstances from which intent to steal could be 
inferred, such as the fact that an automobile and its 


accessories were kept in the garage which was entered, 


that the staple holding the lock had been pulled lout, 


tf Since a question of sufficiency of the evidence is 
eing presented, all material portions of the trial 
testimony have been printed in the Joint Appendix. 
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that the defendants had come in an automobile, that they 
gave no explanation for their presence when asked, and 
that they instead drove away in the waiting automobile. 
Circumstances of that kind are not present here. No evi- 
dence was offered to show that anything of value was in 
the Jones house, that anything had been taken or even 
touched or that Appellant had come prepared to stea1.0/ 
Moreover, unlike Cady where all the circumstances, in- 
cluding the conduct of the defendants, were consistent 
with intent to steal, here the only objective evidence 
of the intruder's conduct, his assault upon the girl, 

is completely inconsistent with any intent to steal. 

If the housebreaking charge is to be sustained 
4¢ will be necessary, contrary to the Cady decision, supra, 
to adopt the rule followed in some jurisdictions that in- 
tent to steal can be presumed from the mere fact of unex- 
plained, unlawful entry of a dwelling at night .2/ The 
justifications given for allowing such an inference are 
that it would be practically impossible for the prose- 
cution to get direct evidence of the intent of the 
accused and that criminals would otherwise go unpunished— 
Proof of Specific Intent in Burglary, 7 Iowa L. Bull. 254 
(1922); State v. Woodruff, 208 Iowa 236, 225 N.W. 254. 
Neither of these stock justifications for relieving the 
prosecution of its burden of proof is sound. It is 


8/ So far as the record shows, he had "no bag, no keys, 
nor tools of any kind"—see People v. Orr, 270 N.Y. 193, 
200 N.E. 783, reversing a conviction of unlawful entry 
with intent to commit larceny on the ground that it rested 
on mere suspicion. 


A See 2 Wharton's Criminal Law and Procedure (Anderson Ed., 
957), pp. 28-29, People v. Soto, 53 Cal. 415, Steadman v. 


State of Georgia, a. ; S.E. 420, Commonwealth v. 
Shedd, 150 Mass. 451, 5 N.E. 254, State v. Woodruff, 208 Lowa 
Bue 225 N.W. 254, State v. Gatewood, Log Kan. 679, 221 P.2d 
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possible for the prosecution to prove intent to steal by 
demonstrating facts from which that intent can reasonably 
be inferred—see Rebjebian v. State, ___ Fla. _, | 44 So.2d 
81, and ef. Cady v. United States, supra. Nor will crim- 
4nals go unpunished even in the absence of such facts, for 
they can still be prosecuted for unlawful entry (a mis- 
demeanor under 22 D.C.C. 3102) and for any other crime 
which they commit, such as the assault involved here. 

The rule that intent to steal may be presumed 
from the mere fact of umexplained, unlawful entry has been 
criticized as an “extreme position" which carried [to its 
logical conclusion would "do away with the necessity for 
proving a specific intent" ,22/ and it has been rejected in 
some jurisdictions—see, e.g., Simpson v- State, 81 Fla. 
292, 87 So. 920; Rebjebian v. State, ___ Fla. __, doy 
So.2d 81; see also People v. Orr, 270 N.Y. 193, 200 N.E. 
783, and compare State v. Gatewood, 169 Kan. 679, 221 P.@d 
392. The District of Columbia must be placed in this 
category in view of the statement in the Cady case that 


the "mere fact of entering" does not raise "the presump- 


tion of a felonious intent". The reasons why that is so 


are forcefully stated in Simpson v. State, supra. The 

act of entering is too equivocal to allow the prosecution 
to escape, by relying on inference from the fact of 
entry alone, its burden of proving the specific intent 
alleged beyond a reasonable doubt. 
A further reason why this housebreaking convic- 


tion cannot stand is the fact that what evidence there 


10/' (Topsy of Specific Intent in Burglary, 7 Towa! L. Bull. 
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was bearing on intent, apart from the entry itself, is in- 
consistent with! any intent to steal. The best evidence of 
what a person intends is his objective conduct. If larceny 
was intended, why did the intruder here wake the household 
by trying to pull the girl's blouse out of her skirt? In- 
deed, evidence of acts like this has been regarded as 
sufficient to support convictions for entry with intent 

to rape—State v. Boon, 35 N.C. 244, Harvey v. State, 53 
Ark. 425, 14 S.W. 645. Although such conduct negatives 
any intent to steal, some courts which permit the infer- 
ence of that intent from the fact of entry alone have 
nevertheless sustained convictions for entry with intent 
to steal where the evidence, to the extent that it showed 
anything, showed an intent to commit some physical or 
sexual offense. They have done so by allowing the further 
inference that the entry was originally made with intent 
to steal and that such intent shifted to other things 


after entry, thus piling speculation upon speculation— 


see, e.g., People v. Soto, 53 Cal. 415, State v. Worthen, 
111 Iowa 655, 82 N.W. 910, Commonwealth v. Ronchetti, 333 
Mass. 95, 128 N.E.2d 334. A sounder approach is that 
taken in State v. Cook, 242 N.C. 700, 89 S.E.2d 383, re- 
versing a conviction for entry with intent to steal 
where the objective facts, including the intruder's lack 
of attire, showed he had other things on his mind. Here, 
as there, the reprehensible nature of the conduct in- 
volved does not justify drawing a specious inference 

and resting a conviction on suspicion. 


Affirmance of this housebreaking conviction 





would be an unwarranted relaxation of the housebreaking 
statute, which is not required by any social policy and 
which would be contrary to settled principles for deter- 
mining guilt in crimes requiring 2 specific intent and on 
the basis of circumstantial evidence. The housebreaking 
statute is of course the District's statutory expansion 
of the common law erime of burglary. The policy and 
operation of that crime and its statutory extensions 


have been critically examined in rather recent law re- 


view comments .22/ Among other things, those comments 


note that other societies exist without such a crime, 
that it is often favored by the prosecution because it is 
easier to prove than other crimes and carries higher 
penalties, that it is not consistent with other parts of 
our criminal law, and that its deterrent effect is over- 
rated. Both comments suggest the desirability ofitectis= 
lative reexamination. These criticisms are borne out here. 
Appellant's conviction of entry with intent to steal rests 
solely on presuming that intent from the entry and his 
sentence, 3 to 11 years, is one year more -than the maxi- 
mum penalty of 10 years which could be imposed for grand 
larceny (22 D.C.C. 2201) if his presumed intent had been 
carried out. | 
Reversal of this housebreaking conviction because 
it rests on suspicion, surmise and conjecture, does not 
mean that criminals will go unpunished, They can) be 
convicted of unlawful entry under 22 D.C.C. 3102, and of 


any other crime they commit, such as assault, and; in 


11/ A Rationale of the Law of Burglary, 51 Col. L. Rev. 
09 » an atuto ary— the Magic of Four 
Walls and a Roof, Pa. L. Rev. : 
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appropriate cases, where the Government adduces evidence of 
facts demonstrating the charged intent to steal, they can 
be convicted of entry with that intent, as, for example, in 


Cady v. United States, 54 App.D.C. 10, 293 Fed. 829, and 


Rebjebian v. State, __—°Fla. __—, - 44 So.2d 81. Such facts 
being absent here, this housebreaking conviction must be 
reversed for it "is still the law that there can be no 
conviction of crime on circumstantial evidence unless the 
only possible inference to be derived from it is that of 
guilt." Maryland & Virginia Milk Pro. Ass'n. v. United 
States, 90 U.S.App.D.c. 14, 23, 193 F.2d 907, 917, cert. 
den. 338 U.S. 831. Under the circumstances shown by this 
record intent to steal was not even more probable than any 
other intent, and 2a reasonable mind would have to have a 
reasonable doubt as to the existence of any intent to 
steal. The motion for a directed verdict should accordingly 
have been granted as to the housebreaking charge. Cf. 
Cooper v. United States, 94 U.S.App.D.C. 343, 218 F.2d 39; 
Scott v. United States, 98 U.S.App.D.C. 105, 232 F.2d 362. 


2. The housebreaking and assault convictions 
should be reversed because they were influenced by evidence 
obtained by illegal arrest which should have been excluded 


as the illicit fruit of the poisonous tree. 
The arrest of Appellant at his home without a 


warrant was illegal for two reasons—(1) it was made with- 
out probable cause and (2) it was made by illegal entry. 
In general, police in the District "may arrest 


without a warrant where a felony has been committed and 





there is probable cause to believe the arrested person com- 
mitted it." Smith v. United States,  U.S.App.D.C. __; 
254 F.2d 751, 753, cert. den. 357 U.S. 937. What consti- 
tutes probable cause is a thorny question treated |in num- 
erous decisions with results that are not completely 
consistent. The substance of the concept has been stated 
to be "a reasonable ground for belief in guilt"—whether 


the arresting officer had reasonable grounds to believe a 


felony had been committed and that the person arrested had 


committed it. Bell v. United States, U.S.App,D.Cc. ss 
254 F.2d 82, 84, 86, and cases cited. This test of prob- 
able cause is not met here. In the first place, there is 

a question as to whether the officer had reasonable grounds 
to believe that a felony had been committed. The; story of 
Jones and Reva, consistent with their testimony at the 
trial, could have showed unlawful entry and assault, but 
both of those offenses are misdemeanors. For the | felony 

of housebrecking, the unlawful entry had to be made with 
the specific intent to commit a criminal offense which, 

as demonstrated in Point 1, supra, is not to be presumed 
from the mere fact of entry. Secondly, the roundabout 
trail which led police to Appellant (J.A. 26-27; and see 

p. 5 supra) eventually involving "some people around F 
Street", hardly supports the conclusion that the police 

had reasonable ground to believe that Appellant had 
committed the felony if a felony had in fact been! com- 
mitted. Finally, the best evidence that no probable 

cause existed comes from the manner in which the 


police gained admission to Appellant's dwelling. | They 








did not announce that they had come to arrest Appellant as 
they should have if they had probable cause (see, infra, 
pp. 23-25). Imstead, they asked to come in and speak to 
Appellant and his wife for a minute .22/ This means that 
the police either were not sure that they had the right man 
or else that they were resorting to subterfuge, either of 
which was fatal to the legality of the arrest. 

There is thus a real question as to whether 
probable cause existed for the arrest of Appellant as a 
general proposition. But this arrest was effected in his 
home. Not only are "stricter requirements of reasonable- 
ness" imposed for home arrests without warrants, Smith v. 
United States, supra, but, as this Court has repeatedly 
stated, probable cause alone is not enough when a residence 
is involved—"there must be some additional circumstance 
reasonably necessitating quick action"—see Morrison v. 
United States, No. 14467, __-U.S.App.D.C. _—, __ F.2d 
____ (October 16, 1958), the most recent decision on the 
point which discusses and follows the similar prior hold- 
ings in District of Columbia v. Little, 85 U.S.App.D.C. 
242, 178 F.2d 13, affirmed 339 U.S. 1, and Accarino v. 
United States, 85 U.S.App.D.C. 394, 179 F.2d 456. And 
see also Nueslein v. District of Columbia, 73 App.D.c. 85, 
115 F.2d 690. This required additional circumstance is 
not present here. 

As said in Morrison, supra, “The necessities 
of the moment make the difference between legal and il- 


legal entries". The same thought, expressed differently 


12/ The testimony of Appellant's wife on this point (J.A. 
) is not contradicted by anything in the record. 


-22- 





in Little, and quoted in Accarino and Morrison, is that a 
Government official cannot invade a private home! without 

a@ warrant unless "an immediate major crisis in the perform- 
ance of duty affords neither time nor opportunity to apply 
to a magistrate" .22/ The record here does not show any 
such necessities of the moment or immediate megor crisis. 
There were no fruits of crime or contraband to be destroyed 
or removed. No crime had been committed resulting in ser- 





ious personal injury. While the entry and assault were 
reprehensible, no grave emergency or public crisis was 
created. Appellant was in bed at his home and there was 
no indication he planned to flee. Six officers were in 
the arresting party and, if flight were feared, there were 
certainly enough officers so that some could have watched 
the house to prevent flight while others applied ito-a 
magistrate for a warrant for his arrest. To recognize this 
arrest as valid, under such circumstances, is in effect to 
do away with any necessity for a warrant, and to equate 
the powers of the police without a warrant to those where 
they have a warrant, contrary to the fundamental concern 
of our society for the security of the person, expressed 
in the Fourth Amendment and in the rules which have 
evolved to protect that security against the sometimes 
excessive zeal of the police. Cf. Morrison v. United 
States, supra. | 
The entry and resulting arrest of Appellant in 
his home was also illegal from another standpoint. That 


13/ The Supreme Court has similarly emphasized that ex- 
ceptional circumstances or grave emergencies are required 
before residences may be entered without warrants. Johnson 
v. United States, 333 U.S. 10, McDonald v. United States, 
335 U.S. 451, United States v. Jeffers, ~d. 46. 
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is because it was made by an illegal practice—one which 
the United States Attorney, under compulsion of the prin- 
ciples announced last June by the Supreme Court in Miller 


v. United States, 357 U.S. 301, recently instructed the 


police to stop. According to a news story in the Washington 


Post and Times Herald for July 29, 1958, page Bl, the United 
States Attorney, on the basis of the Miller case, has in- 
structed the police to act as follows when they make home 
arrests without warrants: 

"Tf he has probable cause to make an arrest but 
no warrent, the officer should say, 'Police—open 
the door,' and then indicate whom he is looking for 
and announce that the man sought is under arrest." 

So far as the record shows, nothing of the sort was done 
here. The arresting officer merely testified that he 
"knocked at the front door" and asked the man "if he was 
Artis Smith Washington" (J.A. 27). As previously stated, 
the only testimony as to what the police said when they 
asked to enter was the uncontradicted testimony of 
Appellant's wife that they said they wanted to speak to 
her and her husband for a minute (J.A. 43). The fact 
that she let the police in cannot be considered as consent 
to their entry or as any waiver of Constitutional right, 
or as excusing the failure of the police to announce that 
their purpose was to arrest Appellant. Entries by "invi- 
tation" such as this, obtained by subterfuge, stealth or 
coior of authority, are properly considered as entries by 


forcett/ with the result that there can be no excuse for 


failure to give the announcement of purpose which is 


Judd v. United a 89 U.S. APP. D.C. 64, 190 F.2d 
' ates, 93 U.S.App.D.C. 226, 209 
ates, 80 U.S.App.D.C. 81, 
Fie F.2d. ’ 3BT; am Somnsen Vv. United States, 333 U.S. 10. 
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required by Miller v. United States, supra, and which the 
United States Attorney has now instructed the police to 
give when making home arrests without warrants. | 
Since the arrest of Appellant was illegal, the 
evidence obtained by the police as a result of the arrest 
should have been excluded under the exclusionary rule which 
has been developed in the Federal courts to give effective 
substance to the commands of the Fourth and Fifth Amend- 
ments, and to protect the integrity of the judicial process. 
Hanna v. United States, No. 14462, ___ *U.S.App.D.C. se, 
___ F.2d __—s (October 2, 1958); Nueslein v. District of 
Columbia, 73 App.D.Cc. 85, 115 F.2d 690; and see generally 
Weeks v. United States, 232 U.S. 383, and Wolf v.| Colorado, 
338 U.S. 25. See also Nardone v. United States, 308 U.S. 
338, McNabb v. United States, 318 U.S. 332, and Mallory v. 
United States, 354 U.S. 449, which similarly apply the 
exclusionary rule to evidence obtained by violation of 
statutory provisions. 
There were at least three items of evidence 
highly prejudicial to Appellant which should have been SO 
excluded because they were obtained by the illegal arrest: +2/ 
(1) the testimony of the arresting officer that 
Appellant admitted the assault—see page 6, su ra ,20/ 





15/ Because it was not offered affirmatively by the Govern- 
ment, no point is made of a fourth item—testimony concern- 
ing a yellow shirt taken from Appellant at the time of 
arrest (J.A. 29). While this testimony probably did 
Appellant no good, in view of the testimony of Reva and 
Jones that the intruder was wearing a yellow shirt (J.A. 

17, 21), the record indicates that it was developed by the 
defense in the hope that it would be helpful (J.A. 29). 


16/ The Government may argue that the <dmission was admis- 
Sible regardless of the legality of the arrest, under Gibson 
v. United States, 80 U.S.App.D.C. 81, 149 F.2d 381, and 
ed States, U.S.App.D.C. _, 254 F.2d 751, 
-5. 937. but in Gibson The defendant 
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(2) the testimony of the arresting officer about 
seeing the shoes wet and covered with yellow mud at 
the time of arrest, the conflicting statements as to 
who had used the shoes to go outside to the toilet, 
and the fact that the back yard soil was black—see 
pages 6-7 supra. 

(3) the rebuttal testimony of the arresting offi- 
cer that Mrs. Willis had told him at the time of 
arrest that she didn't know when Appellant had come 
4n and when he had gone out—see pages 7-8 supra. 

This evidence, which linked Appellant to the crimes and 
effectively contradicted his alibi defense, obviously 
played a substantial part in his conviction. | 

It is true that Appellant's court-appointed trial 

attorney did not renew at the trial Appellant's unsuccess- 
ful pro’ se pre-trial motion which inartistically sought to 
attack the legality of his arrest and to suppress the 
evidence obtained thereby (J.A. 3-4, 73-77). But the use 
of this evidence is a plain error affecting substantial 
rights which may be noticed by this Court under Rule 52(b) 
of the Federal Rules of Criminal Procedure. Cf. Contee v. 


United States, 94 U.S.App.D.C. 297, 215 F.2d 324; Wrightson 
v. United States, 95 U.S.App.D.C. 390, 222 F.2d 556. 


To allow these convictions to stand is to give 
the Government the benefit of the wrongdoing of its 
agents, to make ineffective the Constitutional safeguards 
for the security of the person, and to compromise the 


admitted that his admission was given voluntarily, and in 
Smith the arrest was held to be legal because of the neces- 
sities of the situation. Neither is true here. The admis- 
sion was obtained by illegally seizing Appellant in his 
home at an early morning hour and then talking to him at 
the precinct, techniques which often produce that result, 
and which can hardly be regarded as resting on the free 
choice of the person involved. 
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integrity of the judicial process, contrary to Hanna Vv. 

United States and the cases cited therewith, supra, p. 25. 
These convictions must accordingly be reversed because of 
the use of the "fruit of the poisonous tree"—cf. Nardone 
v. United States, 308 U.S. 338, 341. : 


3. The convictions should be reversed because 


they rest on an oral admission which should have been ex- 


cluded under the Mallory rule. 
The testimony of the arresting officer that Ap- 
pellant admitted the assault but denied doing it in the 
house (J.A. 25, see p. 6 supra) virtually assured Appel- 
lant's conviction on the assault charge and obviously went 
a long way toward securing his conviction on the house- 
breaking charge. That admission, made after arrest and 
prior to arraignment before a committing magistrate, 
should have been excluded under Mallory v. United States, 
354 U.S. 449, in view of the circumstances revealed by 


this record. 


In Mallory the Supreme Court pointed out that 


the provision of Rule 5(a) requiring an arrested person 
to be taken "without unnecessary delay before the nearest 
available commissioner" contemplates “a procedure that 
allows arresting officers little more leeway than! the 
interval between arrest and the ordinary administrative 
steps required to bring a suspect before the nearest 
available magistrate". Accordingly, the arrested person 
is (354 U.S. 454-55): | 


". . . not to be taken to police headquarters in 
order to carry out a process of inquiry that) lends 








itself, even if not so designed, to eliciting 
damaging statements to support the arrest and 
ultimately his guilt." 


* * * 


", . . the delay must not be of a nature to give 
opportunity for the extraction of a confession." 


(354 U.S. 456): 


"Tt is not the function of the police to arrest, 
as it were, at large and to use an interrogating 
process at police headquarters in order to de- 
termine whom they should charge before a com- 
mitting magistrate on 'probable cause.'" 


The same thought was phrased as follows in Watson v. United 
States, 101 U.S.App.D.C. 350, 352-353, 249 F.2d 106, 108- 
109, applying Mallory to reverse a conviction: 


"Apparently, there may be some brief delay as 
the accused is to be 'booked,' and under some 
circumstances before arraignment the police 
may check on statements volunteered by the 
accused which are susceptible of quick veri- 
fication through others. But he is not to be 
taken to headquarters for the ose of being 
subjected to interrogation in Nee to deter- 
mine whether he shall be charged, and there- 
after be convicted out of his own mouth. He 
is not to be subjected to inquiry or to a 
course of conduct which even unintentionally 
lends itself to ‘teliciting' inculpatary state- 
ments upon which to predicate his arrest and 
his conviction." 


See also Carter v. United States, 102 U.S.App.D.C. 227, 252 
F.2d 608. 

Although the record is admittedly meagre because 
of the defense's failure to develop the point at the triait/ 
it nevertheless, when fairly considered, shows that the vice 
condemned by Mallory and Watson is present here—through 
delay a situation or a "course of conduct" was created which 
lent itself to extraction of the admission of the assault 
which supported the arrest and ultimately the conviction 


a The only testimony on the circumstances under which 
admission was made is that of the arresting officer. 
It appears at J.A. 25, 28. 
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of Appellant. This is shown by the following: 
Appellant was taken from his bedroom in the 
middle of the night by an illegal arrest. The lack of 
probable cause for the arrest is indicated by the state- 
ments of the police that they wanted to talk to Appellant 
and his wife when they asked to enter the house, that the 
"Captain" wanted to talk to Appellant, and that Appellant's 
wife should leave the door open because he would be back 
(J.A. 43). Lacking probable cause, the police took 
Appellant to No. 4 Precinct, where they talked to him 
about the offenses, and then to headquarters where he 
was put in a line-up and identified. Thus, after the 
arrest the police were going through a process at the 
precinct and at headquarters to determine whether they 
should charge Appellant before a committing magistrate 
on probable cause, although Mallory states clearly) that 
this is not their function. Under the compulsive atmos- 
phere of that process, engendered by the illegal eee 
and detention, Appellant made the alleged admission while 
he was being talked to about the offenses. It was| not 
until thereafter, when the delay had served its purpose 
and the police investigation was complete, that Appellant 
was taken before a committing magistrate after the! start 
of normal business hours on the morning of April 23, 1957, 
or upwards of eight hours after his arrest. 
It is true that the record does not show how 
extensively Appellant was questioned or "talked to" about 
the offenses. It is also true that the time interval be- 


tween the arrest and the admission was apparently short, 








about 40 minutes according to the officer's testimony.2°/ 


However, application of the rule of Mallory does not hinge 
on the extent of questioning or the interval of time in- 
volved. It turns instead on "police purpose and conduct in 
the light of circumstances". Trilling v. United States, 
Nos. 13069%, ___—*U.S.App.D.C. __,, ___—SF.2d ____ (en bane, 
April 17, 1958), opinion of Judge Danaher. This was not 
the type of spontaneous or pre-police station type of 
statement held) admissible in Metoyer v. United States, 102 
U.S.App.D.C. 62, 250 F.2d 30, and Perry v. United States, 
102 U.S.App.D.C. 315, 253 F.2d 337. It was made following 
an illegal arrest and while Appellant was under the com- 
pulsive atmosphere of a police station where he had been 
told he was being taken because the "Captain" wanted to 
talk to him and where he was being asked about the 
offenses. 

Nor can use of the admission be justified on the 
ground that the police had delayed to verify a story 
volunteered by the Appellant. That is the only circun- 
stance cited in Mallory as justifying even a "brief delay 
between arrest and arraignment" (354 U.S. at 455). The 
record contains no support for any such argument. In- 
stead, it shows that the police, consciously or uncon- 
sciously, were using the interval between arrest and 
arraignment to talk to Appellant and to put him in a 
line-up to elicit information to support the arrest and 
his guilt, which is precisely what Mallory condemns. 

Nor is the admission rendered admissible by the 


18/ The officer placed the arrest at 1:CO a.m. and the 
admission at 1:40, but see Notes 2 and 3, supra. 
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officer's testimony that he had advised Appellant of his 
Constitutional rights (J.A. 28). Under Rule 5(b) of the 
Federal Rules of Criminal Procedure an arrested person is 
entitled to that advice from the committing magistrate be- 
fore, and not after, he has made damaging statements to 
the police "when any judicial caution ha{s) lost its pur- 
pose"—cf. Mallory v. United States, 354 U.S. at 455. 

It is realized, of course, that there are 
divergent views on this Court as to the true meaning and 
requirement of the Supreme Court's Mallory decision, ¢.&.; 
as shown by the opinions in Trilling v. United States, 
supra. It is also realized that decisions have been 
rendered by panels, but not without dissent, which can 
be arguably cited against the result contended for here, 
e.g., Milton Leo Mallory v. United States, No. 14023, 
Ean Sop et msn Om ee Firmrafei (March 31 and June |19, 1958), 
Porter v. United States, No. 14305, ___~ U.S. App.D.C. “ 


___ F.2d ___ (June 26, 1958), and Heideman v. United 
States, No. 14414, U.S.App.D.C. er OCe 


(September 25, 1958). But with all deference it is sub- 
mitted that the true meaning of Mallory requires. reversal 


of the convictions here. 


The fact that Appellant's appointed trial attorney 


. aia not object to the admission on Mallory or other grounds 
should not preclude review and reversal. This Court has 
the power to notice the point under Rule 52(b) of| the 
Federal Rules of Criminal Procedure and should do! so be- 
cause of the substantial prejudice which resulted! from 


the testimony concerning that admission. This is| not a 








case where it can be concluded objection was not made “be- 
cause the whole of what was said was thought to be helpful 
to the defendant" or that there was no element of coercion 
wee ners admission was obviously damning, and 
coercion necessarily flowed from the manner of Appellant's 
illegal arrest and his ensuing detention without arraign- 
ment during the early morning hours while evidence of 
guilt was being obtained from his lips. 


4. Appellant did not enjoy the effective assist- 


ance of counsel at every stage of the proceedings. 
Understandably, this point, which is closely 


related to much that has gone before, is presented with 
some reluctance. It is not pleasant to question the 
conduct of a fellow attorney from the vantage of hind- 
sight. However, in view of the fundamental nature of the 
right to effective assistance of counsel, guaranteed by 
the Sixth Amendment and by the due process clauses, as 
construed by the Supreme Court in cases such as Powell 
v. Alabama, 287 U.S. 45, Johnson v. Zerbst, 304 U.S. 458, 
and Glasser v. United States, 315 U.S. 60, Appellant is 
entitled to have this Court consider whether the conduct 
of his defense, as shown by this record, met the minimal 
standard of competence which must be required if the 
Constitutional guarantee is to have any concrete and 
vital meaning. 

This case is a direct appeal, so the question 


of the competency of the defense, as shown by the record, 


19/ cf. Lawson v. United States, 101 U.S.App.D.C. 332, 
F.2d 654; Blackshear v. United states 102 U.S.App. 


D.C. 289, 252) 3 am Vv. States, ee 
13956, U.S. App. D.C. 5 = eediana (April 24, 1958); 


Was ton v. United States, No. 13742, __—saiU«.S. ae D.C. 
Saar F.cd  (agune oo, 1958). 
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4s properly here. Smith v. United States, __ U.S.App.D.C. 
__, 256 F.2d 889. Thus, there can be put to one side the 
cases in this Court involving collateral attacks in which 
it has been said, although not without dissent, that the 
Constitutional guarantee is a procedural requirement which 
4s satisfied by the appointment of a member of the bar (so 
long as the trial is not "a farce and a mockery of justice" ) 
and that it does not prescribe a standard of skill. E.g., 
Diggs v. Welch, 80 U.S.App.D.C. 5, 148 F.2d 667; Jones Vv. 
Huff, 80 U.S.App.D.C. 254, 152 F.2d 14; Edwards v. United 
States, ___U.S.App.D.C.__, 256 F.2d 707, Mitchell v. 
United States, No. 14198, ___U.S.App.D.c. __, _|_ F.2d 
____ (June 12, 1958), cert. den. ___ U.S. ___ (October 13, 
1958). 

As previously indicated variously in this brief, 
the record shows that Appellant's trial counsel, the third 
attorney appointed to defend, did or failed to do 'the fol- 


20/ 


(1) Despite the circumstances of the arrest 


lowing with resulting substantial prejudice to Appellant: 


and Appellant's pre-trial effort to challenge it, 
Appellant's trial attorney did not raise any) ques- 
tion as to the legality of the arrest or object in 
any way to the damaging evidence obtained by the 
police as a result of that arrest. 
(2) Appellant's trial attorney did not 


object to the arresting officer's testimony about 


B/ Although this argument is being devoted to the conduct 
of the trial, it should be noted that the record does not 
show that Appellant had the effective assistance of counsel 
prior to the trial (see J.A. 10-11). ‘Thus, he filed three 
pre-trial motions pro se, at least one of which, his mo- 
tion challenging S arrest, had merit. Also, he was 
without counsel at the time of arraignment. 
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Appellant's admission of the assault, although an ob- 
jection was obviously in order under Mallory v. United 
States, 354 U.S. 449, which had been decided some four 


months before the trial, and he did not seek to de- 


velop in full detail the circumstances under which that 
admission was made. Similarly he failed to bring out 
the prosecutor's statement to the Court at the hearing 
on the pre-trial motion to suppress that he did not 
have “any oral confession" (J.A. 74). 

| (3) Appellant's trial attorney failed to 
produce evidence, and even failed to ask any ques- 
tions, to support the promise made in his opening 
statement that proof would be offered that Appellant 
"had been drinking" (J.A. 30). Despite his assur- 
ances that he intended to call the six witnesses named 
in Appellant's pre-trial motion to subpoena them (J.A. 
77), he called only two of them and did not question 
either as to whether Appellant had been drinking or 
was drunk. He likewise failed to question any other 
witness as to that. Such failure is well nigh inconm- 
prehensible in view of the promise made in the opening 
statement, in view of the fact that drunkenness can 
negate the specific intent required for housebreaking, 
Edwards v. United States, 84 U.S.App.D.C. 310, 172 
F.2d 884, and in view of the fact that the Court used 
the drunk-sober dichotomy in its charge on the crucial 
element of intent to steal (J.A. 68). Indeed, that 
charge almost invited Appellant's conviction in the 
absence of any evidence that he was drunk, but 
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Appellant's trial attorney did not question it. 


(4) In examining Jones the prosecuting 
attorney had failed to bring out how entry was ob- 
tained, but Appellant's trial attorney supplied this 
deficiency on recross~examination (J.A. 23) and it 
was covered in the Court's charge on the element of 
intent to steal (J.A. 68). | 

Considered singly, these matters might be regarded 
as understandable errors in the course of a trial'and insuf- 
ficient to show ineffective or incompetent representation 
by counsel. But their cumulative effect demonstrates a 
lack of preparation and skill which amounts to ineffective 
or incompetent representation. In this connection, it 
should be noted that this is not a strong case for the 
Government, once the evidence resulting from the illegal 
arrest (including the admission of the assault) is excluded 
as it should be. The lack of evidence to support the ele- 
ment of intent to steal has been shown in Point 1, True, 
there was positive identification, but even this is sub- 
ject to at least a lingering doubt in view of the |brief 
time interval and the physical circumstances under which 
Jones and Reva saw the intruder. Glasser v. United States, 
315 U.S. 60, points out the significance of the relative 
weakness of a case in relation to the contention of lack 
of assistance of counsel and admonishes against indulging 
"in nice calculations as to the amount of prejudice arising 
from" denial of the fundamental right to such assistance. 
Accordingly, under the circumstances revealed by this rec- 


ord, the convictions must be reversed because Appellant 








aid not receive the effective assistance of counsel which is 


his Constitutional right. 
CONCLUSION 


For the reasons stated the judgment and convic- 
tions should be reversed and the case remanded with instruc- 
tions to grant the motion for a directed verdict on the 
housebreaking charge and to grant a new trial on the 
assault charge if the United States should desire the same, 


despite the fact that Appellant has been incarcerated since 


April 23, 1957, or for substantially longer than the maxi- 
mum 12 months penalty for assault. 


Respectfully submitted, 


John H. Pickering 

© . Picker 
616 Transportation Building 
Washington 6, D. C. 
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(Appointed by this Court) 





